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(i) 
STATEMENT OF QUESTIONS PRESENTED 


I 


Whether, in a preference eligible employee's case, an appeal can 
be taken by his employing agency from a Civil Service Commission 
letter that merely suggests what ruling may be expected, when (1) the 
agency's "appeal" is taken before any steps are taken to inform the 
employee; when (2) the "appeal" is taken from a letter from a division 
of the Commission that had no authority to make any disposition of the 
case, and the only office of the Commission empowered to make a 
decision never ruled in the case; and, (3) when the letter from which the 
"appeal" is taken does not contain the elements required by valid 
regulation to constitute a decision of a preference eligible's appeal ? 
Or, in other words, can an agency appeal board exercise nisi prius 


jurisdiction contrary to regulations of its own agency ? 


II 


Whether the Civil Service Commission's Board of Appeals and 
Review can lawfully sustain the dismissal of a preference eligible em- 
ployee in a reduction-in-force proceedings when (1) the employing 
agency admits that at the time of the r-i-f notice, there was another 
job in the same office at the same salary for which the veteran was 
eligible and which was on the same competitive level and the incumbent 
was a non-veteran, and (2) when the reasons for denying retention are 
(a) that the two positions could have been on different competitive levels 
and (b) that since the job being abolished had supervision over the other 
job, the veteran had no right to exercise his retention rights in a posi- 


tion over which he had previously exercised supervision. 


Til 


Whether a trial judge has the power to prefer the contention of the 


defendant Secretary to the conflicting contention of the defendant Com- 


missioners and find, as a fact, that which only the defendant Secretary 





(ii) 
contended, and which the defendant Commissioners denied, when no 
evidence relating to the favored contention has been adduced, and when 
the only apparent reason for the judge's finding was the post-trial 
request of the United States Attorney ? 


IV 


Whether the defendant Commissioners, acting in a quasi-judicial 


capacity, can release advance information as to a decision to the em- 


ploying agency while withholding such information from the employee 


whose rights are being adjudicated ? 


V 


Whether the failure of the defendant Secretary to respect his own 
regulations nullifies the dismissal action in this case when it appears 
that the reduction-in-force procedure was a mere pretext to -'ffect 
appellant's dismissal and when it further appears that appellant's file 
improperly contained inaccurate and derogatory information which 
prevented his continued employment while he was led, at the time, to 
believe (and incurred expenses in reliance thereon) that his dismissal 


was only for reasons of reduction-in-force ? 


VI 


Whether a trial judge in the District court below can receive and 
act upon a letter (that lacks the substance of a motion) from the United 
States Attorney asking, in a civil case, for post-trial relief which all 
other litigants seek by formal motion; and, if the lower court has such 
power, should it have exercised it in the instant case while failing (or 
declining) to act upon a request in a letter from the attorney in private 
practice who represented the side adverse to that represented by the 
United States Attorney and when the letter-request of private counsel 
was made necessary only because of the procedure followed by the 
United States Attorney ? 





(iii) 
: INDEX 
Page 
' STATEMENT OF THE QUESTIONS PRESENTED i © «= = &@ © & « tee 
‘ JURISDICTIONAL STATEMENT Ski a Sa ey ee a es ae OO 1 
" STATEMENT QE THEGASE 4» @ £ & @ % & &© @ *% © * w & 2 
‘ STATUTES, REGULATIONS, AND COURT RULES INVOLVED ei. ee a om % 16 
re STATEMENT OF POINTS ON APPEAL i OE ae OR ee ae ee -- c S 18 
° SUMMZRY OF THE ARGUMENT «4 © «5 * #* #4 &* *% *% *% & & « 19 
’ THE ARGUMENT yy. ae a ea Oe ewe a a Se Se Se ee OS 22 
: Cast + kk Ye ae ee Se ee ee eS ew ee HK SG 30 
TABLE OF CITATIONS 
Cases Cited: 
Martin v, Staples, (1947), 82 U.S. App. 370, 164F.2d106 . . . . . . . 24 
Steingut'v, Bank, (1941), 36 F. Sup. 486,487 . 1. « « w» * &© 6 &®» » 30 


Statutes, Regulations, and Court Rules Cited: 
Veterans’ Preference Act of 1944 (5 U.S.C.A. 861), as amended P 5 ‘ ¢ ¥ $, 20, 26 





Section 12 - . Z : . - 5 2 : : ‘ 2 > 1, 6, 36,16, 25 
Section 14 ., E 5 a i é P E ‘ . ie «= a8 
28 U.S.C.A. 1291 - . F FE = is é P 2 z - < Z < > A 2 
eee SeNe ae ok te cs ee 2 


Civil Service Regulations: 
5 C.F.R. 20.2 (f) ° - ‘ ‘ 5 ‘ ‘ ‘5 ‘ ‘ ‘ ‘ " 5 - i, 25, 28 


5 C.F.R. 20.4 (b) ‘ ‘i ‘ , i. ‘ a 7 ° ° ° ° ‘ ° ‘ . 2,26 

5 C.F.R. 22.403 Qe. mr Se ce oH a 

5 C.F.R, 22.404 a ee ee ee” ee ee ea ee ee ee ee 

5 C.F.R, 22.405 ok we «COR Soe Rx ee & & . = eee 

5 C.F.R. 22,501 . > ‘ ° ‘ ° ° ° ° ° ° ° ° ° ° - 17, 24 
Court Rules: 


Federal Rules of Civil Procedure: 
Ree? a Ge ee ee Oe ae oe ee a 2 
CED) 6.) i a a a ae a ae a a a a ee i ee 
Rule 9(b), Local Civil Rules of U.S.D.C. for D.C. 5 . « «@ -~ & i » sty 2 





a 


’ UNITED STATES COURT OF APPEALS 
° For The District Of Columbia Circuit 


No. 14,444 


MAURICE F. FREUDIGER, 
Appellant, 


V. 


WILBER M. BRUCKER, 
Secretary of the Army, 


FREDERICK J. LAWTON, 


HARRIS ELLSWORTH 
Mrs. BARBARA GUNDERSON, 
Commissioners of the 


United States Civil Service Commission, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 





BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Jurisdiction of the District Court. The complaint filed by appel- 
lant, Maurice F. Freudiger, as plaintiff in the District court below, 
asked for restoration of employment as a civil service employee, pred- 
icating his claim on his job retention rights as a preference eligible 
employee under Section 12 of the Veterans’ Preference Act (5 USCA 861) 
and alleging that law and applicable regulations respecting his job 
retention rights had been violated by the defendants. The complaint 
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further alleged that the value of the right in controversy exceeded 
Three Thousand ($3,000) Dollars. The case proceeded to trial. 


The District Court had jurisdiction under the provisions of 
28 USCA 1331. 


Jurisdiction of this Court of Appeals. The Findings of Fact and 
Conclusions of Law signed by the trial judge of the court below on 


21 November 1957, and therein filed on 25 November 1957, was a final 
decision within the meaning of 28 USCA 1291. Freudiger filed his 
Notice of Appeal from the judgment of 25 November 1957 in the court 
below on 24 January 1958, within the sixty days allowed by Rule 73(a) 
of the Federal Rules of Civil Procedure. 


STATEMENT OF THE CASE 


On 11 May 1955, Maurice F. Freudiger filed, in the United States 
District Court for the District of Columbia, a "Complaint by a Prefer- 
ence Eligible Veteran for Restoration of Civil Service Employment" 
(J. A. 1-4). Named as defendants were the Secretary of the Department 
of the Army and the Commissioners of the United States Civil Service 


Commission. 


On 11 June 1957, trial was had before a visiting Judge. Freudiger 
was the only witness. Nothing as to which he testified was challenged. 


The entire cross-examination was as follows:- 


"CROSS EXAMINATION 
"BY MR. ASMAN: 


"Q@. In your capacity as Assistant Personnel Officer, 
did you have any supervisory duties over the 
Employee Utilization Officer ? 


"A. [Mr. Freudiger] Yes, I did. 


"Q. In other words, your job was a higher position 
even though it was the same grade? 


"A. Same grade up. 
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> "Q. You were really her superior. 
; "A. Iwas her superior. 
"MR. ASMAN: - I have no further questions." 


‘ The uncontradicted testimony of the only witness was as follows:- 


The Civilian Personnel Officer at Kaiserlautern was Major Marvin 
Smoot. Freudiger, who had spent 14 years in civilian personnel work 


(Tr. 33), was the Assistant Civilian Personnel Officer. 


On 6 May 1953, Major Smoot told Freudiger that the Assistant 
Civilian Personnel Officer position was to be abolished and that he, 
Freudiger, was to be dismissed under reduction in force procedure. 
This was later confirmed by letter dated 8 May 1953. Freudiger was 
informed orally on 6 May 1953 because he was to depart that date on 


previously approved leave. 


On 6 May 1953, at the time Freudiger was informed of the decision 
to dismiss him, the jobs of Assistant Civilian Personnel Officer and 
Employee Utilization Officer were on the same competitive level (Tr. 36). 
Freudiger forthwith informed Major Smoot that he intended to exercise 
his job retention rights (5 USCA 861) to the job of Employee Utilization 
Officer if the Assistant Civilian Personnel Officer job was to be abol- 
ished (Tr. 36). Thereafter, the incumbent Employee Utilization Officer 
(Miss Elizabeth L. Rives) telephoned to Western Area Command seek- 
ing assistance (Tr. 39). Shortly after that telephone conversation, 
Freudiger was told by Major Smoot that the two jobs were regarded as 
falling into different competitive levels (Tr. 41). 





An official Civil Service Commission announcement treating the 
Assistant Civilian Personnel Officer and the Employee Utilization 
Officer positions as of the same grade, classification, recruitment 


requirements, etc. was introduced in evidence at the trial (Pl. Ex. No. 5). 


Under date of 6 May 1953, Freudiger submitted his appeal to the 


Civil Service Commission (J. A. 5-8). 
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On 6 August 1953, the Examining and Placement Division of the 
Civil Service Commission sent a letter to the Department of the Army 


to ascertain whether the job sheet data on the two positions were as 


reported by Freudiger in his appeal of 6 May 1953 (J. A. 5-8); and, 


that letter declared that if so, it would appear that Freudiger's dismissal 
was contrary to the Retention Preference Regulations if Miss Rives had 
been retained in preference to Freudiger; i.e., that the two positions 


should have been in the same competitive level. 


On 17 August 1953, the Western Area Command addressed a 
communication to the Civil Service Commission in which it was admitted 
that the job descriptions as submitted by Freudiger were correct and 
that in fact they were on the same competitive level. Thus, in pertinent 
part, the cited letter reads: - 

"The position descriptions and competitive 

levels submitted by Mr. Freudiger are correct 

and Miss Elizabeth L. Rives has been retained 

in the position of Employee Utilization Officer 

GS-i2 .* * *." 
Later, in the next paragraph of the same letter it was contended that 
the two positions concerned "should be" in separate competitive levels. 
The Western Area Command limited its "appeal" to that contention, 
i.e., that the two positions "should be" placed on separate competitive 


levels. 


On 25 August 1953, the Commission's Mr. E. A. Dunton, as 
"Head, Reduction in Force Unit,'' advised Freudiger, in part, as follows:- 


'* * *, We have made a determination in 
your case that the position of Elizabeth L. Rives, 
Employee Utilization Officer, GS-12, should have 
been in the same competitive level as yours if 
the position descriptions are correct. This 
would place Elizabeth Rives below you on the 
retention register. 


"* * *,. We were advised by that office that 
they, [ Department of the Army], were appealing 
our decision through Department of Army channels 
within seven days. * * *." 
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No appeal was ever filed subsequent to 25 August 1953 by the Depart- 
ment of the Army regarding Freudiger; and, when asked whether the 
Commission's letter of 6 August 1953 constituted a decision, the 


» Commission replied in the negative. 


On 16 July 1954 (about one year after the letter of 25 August 1953) 
the Board of Appeals and Review of the Civil Service Commission 
addressed a communication to the Department of the Army, with a copy 
to Freudiger, stating that the "prior decision" of the Commission was 
y reversed and the Board sustained the "appeal" of the Department of 
° the Army; ie e., the letter of 17 August 1953 from the Western Area 
Command. The Board predicated its ruling of 16 July 1954 on the 
opinion that the "distinctions in the work of the two positions are more 
significant than the points of similarity."" And, by way of further justi- 
fication, the Board held that "immediate interchangeability" would not 
be possible in any case where a veteran preference employee could 
“ claim an adverse action in being shifted from the higher ranking to the 


2 
lower ranking of the two positions. 


On 31 July 1954, Freudiger filed an appeal with the Civil Service 
Commissioners in which he took exception to the 16 July 1954 decision 
> of the Board of Appeals and Review. 


By letter dated 21 January 1955, the Board, acting for the Com- 
misSioners, advised Freudiger that the decision of 16 July 1954, was 
affirmed. 





The defendants themselves do not agree on the dates or form of "appeal." 
Thus, the Army says Major Smoot sent the "appeal" by electrical trans- 
mission on 12 August 1953 (J. A. 42  ), but the Commission refers 

to a non-electrically transmitted communication received between 20 

and 24 August 1953 (J.A. 36 __). 


The point at which Mr. Blann's letter seems to try to make is this: Since 

a veteran preference employee could, under Section 14 of the Act (de- 
motion or dismissal for cause), resist a transfer from the Assistant 
Civilian Personnel Officer position to that of Employee Utilization Officer 
because the former has supervisory duties over the latter (i.e. more "rank" 
than the other) although both have the same pay and require the same job 
qualifications, THEREFORE in a Section 12 proceedings (reduction-in-force), 
the veteran preference employee has no right to be put into the otherwise 
interchangeable position. 
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Uncontradicted testimony at the trial established as a fact that 


contrary to regulations, the Civilian Personnel Officer (Major Smoot) 


placed incorrect and derogatory information in Freudiger's personnel 
file without notice to him, and contrary to regulations as well as ordi- 
nary decency. That testimony and other evidence relating to the abuse 
of the reduction in force procedure as a device to discharge Freudiger 
is disclosed by the record (Tr. pp 55-66) as follows:- 


[MR. O'NEALL] I will show you this marked Tab "B" 
of the defendants’ Exhibit No. 1 for identification. 


[MR. FREUDIGER] Yes. 
Is that the letter to which you refer? 


That is right. That is what I was referring to. It is 
paragraph 7, and says, "On behalf of the Commanding 
General, I wish to express Sincere appreciation for your 
service during your period of employment in this Command." 


The other reference was paragraph 4, the first part, 
"Every effort will be made to arrange for your continued 
employment within the U.S. Army, Europe, if you so 
desire." 


That was -- I was given time off to seek employment 
elsewhere in the Command. I went to all the posts. 


Q. Made at your own personal expense ? 
A. Yes. 


MR. O'NEALL: We want received in evidence plaintiff's 
1-""B", that item there. 


THE COURT: It may be received. 


(Whereupon the document marked for identification 
as plaintiff's Exhibit 1-"B" received in evidence). 


MR. O'NEALL: We still suggest it be called 1-"'B"’. 
BY MR. O'NEALL: 


I will show you sheets -- three sheets which follow -- which 
are connected with identification Tab "O". Do they relate 
to the -- they relate to the same collection, andI will ask 
you when you first saw those three sheets ? 


Just yesterday, and that was in Mr. Asman's office. 


MR. O'NEALL: We would like to have these three sheets 
received as Plaintiff's Exhibit 1-0". 
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THE COURT: It may be received. 


(Whereupon the document marked for identification 


7 as Plaintiff's Exhibit 1-"O" received in evidence. ) 
= BY MR. O'NEALL: 

; Q. Is there any way that you can tell from looking at Sheet 

? 3 of this exhibit, Exhibit 1-"O", whether or not that was 

. filed in any of your files, Army Department official 


files? Anything on the face of it that tells you that? 
A. Well, the only thing is the form itself, it is the form. 
Q. By form, you refer to pages what? 


A. One and two, and three apparently is the supplemental 
Sheet, because they didn't have space for the particular 
items under the first two sheets for the full answer. 


Q. Now, as a Personnel Officer, could you tell the Court 
what the regulations were in effect concerning this ques- 
tion, when derogatory information concerning an em- 
ploye’s work ability was to be made available to other 
persons, circulated, or filed, what was the regulation 
respecting the question as to whether or not the employe 
was to be told about that derogatory information? 


A. The employee-- 


MR. ASMAN: I object. The regulations speak for them- 
selves. If Your Honor wishes to hear -- 


THE COURT: He can testify as an expert. Overruled. 


THE WITNESS: The regulation provides that before any 
derogatory information be placed in an employe's file 
that he be advised of the contents of that derogatory 
information, letter or form. In other words, he has 

to be advised of it and be given a chance to answer it. 


BY MR. O'NEALL: 
He is given a chance to answer, right? 
Yes. 


I believe you testified that you never saw this material 
before yesterday ? 


That is right. 

By this material, I mean the three pages of Exhibit "O". 
Right. 

Did you ever file an answer to this? 

No. 
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MR. O'NEALL: Your Honor, the third sheet of Exhibit 
"©" -- the second sheet, rather, purports to give the 
rating on five factors, sobriety, adjustability, produc- 
tivity, social conduct and others, with three possible 
grades -- superior, satisfactory and unsatisfactory. 
With a notation on the face of the form that unless 
superior rating is given to the employe as to each of 
those items, he will not be considered for re-employ- 
ment in Europe. 


The form also provides for the signature of two 
persons, the supervisor and the Civilian Personnel 
Officer. Attached to it is the ratings given upon this 
form, which is signed by only one person, is one 
superior, two satisfactories and two unsatisfactories. 
Then it says here, on page three, "Although no ad- 
verse action was taken as a result of the attached 
letter of unsatisfactory performance, consideration 
was being given immediately prior to the reduction in 
force to the issuance of a second warning letter based 
on the duties of the new position, to apprise him, 
Freudiger, of specific deficiencies. 


“However, since the constructive efforts of such 
a letter would have been nullified by the reduction in 
force, the letter was not issued, and in lieu this final 
bit of evaluation was begun. For the above reasons, 
Mr. Freudiger is not recommended for further over- 
seas employment in positions at a responsible level." 


BY MR. O'NEALL: 


Mr. Freudiger, I direct your attention to the following 
paragraph in Exhibit 3, and it says, "Mr. Freudiger 
was informed that in an interview with the undersigned 
on or about 12 June 1953 of the content of the above 
evaluation” -- and I will ask you whether or not you 
were so informed of that evaluation referred to in 

that exhibit, and take time to read it and be sure. 


I might say this, I was not informed, never informed 
in an interview with the undersigned, Major Smoot, 
on or about the 12th of June, as to the contents of this 
evaluation. I did not know this existed. 


Now, I might add that prior to this time, and prior 
to the letter of unsatisfactory service or performance 
referred to in one of the paragraphs here, that Major 
Smoot had made remarks to me about going out with a 
secretary here. 
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I explained to him at that time that we had gone to 
a party, a Civilian Personnel Section party, Salary 
and Wage Administration Section, and I paired off 
with her for the evening during the party. She rode 
in my car to her home, along with other German 
employes. The car was loaded, and I was not alone 
with her -- 


MR. ASMAN: What has this to do with the case? 


MR. O'NEALL: It has to do with the exhibits, defen- 
dant's Exhibit No. 1 for identification. 


THE COURT: Overruled. 


THE WITNESS: There was one other party that we went 
to which was a birthday party for one of the top German 
officials, German employes. I sort of paired off with 
her and danced with her a few times. 


This was some time before the proceeding. It must 
have been early in December or November that he men- 
tioned it. He didn't say a thing about it at a later date. 
I explained ‘what I thought was satisfactory, how the 
thing came up. 


MR. O'NEALL: At that time, were you married? 
THE WITNESS: I was married. 

MR. O'NEALL: Was your wife living with you there? 
THE WITNESS: Right. 

MR. O'NEALL: At Kaiserlautern? 

THE WITNESS: Yes. 

BY MR. O'NEALL: 

Are you still married? 

Yes 

Same wife ? 

Yes. 


I will show you a letter dated -- copy of a letter dated 
20 December 1952, or communication addressed to you, 
signed by Marvin L. Smoot, two pages, and ask you if 
you are familiar with that communication? 


Iam familiar with this, yes. 


And is this the unsatisfactory performance appraisal that 
you did receive from Mr. Smoot? 


That is right. 
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THE COURT: Let me see the letter. 
MR. O'NEALL: All right, Your Honor. 
We present plaintiff's Exhibit 1-"'N". 
THE COURT: It may be received. 


(Whereupon the document referred to above for 
identification as Plaintiff's Ex. 1-""N" received 
in evidence. ) 


THE COURT: How many exhibits does he have there ? 
THE CLERK: Four. 
BY MR. O'NEALL: 


This one here, ''N’, when you received this notice from 
Mr. -- from Major Smoot, what did you do? 


More or less blew my stack. 
Why ? 


I sat down and talked to the Major. Thought the letter 
was completely unfair. I had been assigned to a special 
project which I had been working on for six months, 
compiling and interpreting, getting together and editing, 
writing a set of Civilian Personnel Regulations for the 
administration of the German employes in the French 
zone. 


This zone at Kaiserlautern was in one of the three zones 
of occupied Germany ? 


Right. In the French zone. 
Did you speak French? 
I spoke French. 


Was it your business to discuss this in French with your 
opposite numbers in the general set-up there ? 


Yes. 

And German? 

Some German. 

Did the good Major Smoot speak French? 

No. 

German? 

No. 

And were you assigned by whom to do this job? 
I had been assigned by Major Smoot to do it. 
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Prepare the work -- which was what? 


It was -- we were trying to put into written form all the 
regulations applicable to the administration of the Ger- 
man employes in the French zone. When the Americans 
came in, they insisted that we administer our German 
employes the same way or in similar methods which 
they used. That is, so that we would not be completely 
out of line with the way they were administering German 
employes. 


The rules applied in the French zone were different 
from the rules which Headquarters EUCOM put out 
according to the administration _ German employes 
in the U.S. zone. 


It was your job to rationalize those two points of view? 


Right. It had taken a year and a half of intensive work 
to get them ready and in shape. There were a lot of un- 
answered questions which required close cooperation 
and liaison with the French for determination before 
they could be put into written form. 


After you say you blew your stack with Major Smoot, 
did a time come when you and he discussed your per- 
formance appraisal ? 


Yes, approximately two weeks later I asked him how was 
I doing? He said, 'You are doing fine, O.K." 


Did a time come prior to some time in March, where 
there was anything -- when you received a promotion? 


I received a step increase on or about the 18th of March. 
What year ? 


'd3. This was during the period which was laid out in 
that letter. I had been given three months in which to 
show improvement in performance. On or about the 18th 
of March, which is before the expiration date there, the 
three months, a positive -- an affirmative action was 
taken in the office to show that my services were satis- 
factory, which was used as the basis for a step increase 
from one step to another under the GS-12. 


So, under departmental regulations at that time, then, 
this unsatisfactory performance appraisal was dead, is 
that correct? 


That is right, yes. 


Now, then, did you -- did a time ever come when you dis- 
cussed the nature of your appeal with the Civil Service 
Commission with Major Smoot after the 13th of May, 1953? 
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I received the letter -- 


After that date, when you handed him the endorsement of 
that notice, you might have said something but at a later 
date was there any general conversation, do you recall? 


Well, related to the appeal, no. I did ask him, though, 
after I had received the letter, I told him that I was appeal- 
ing to the Civil Service Commission direct, and then, of 
course, I was interested in other employment in Europe. 
I asked him if he would interpose any objection to my 
seeking employment elsewhere in the Command. It was 
written in the letter that he would not. I asked him what 
his reaction would be and he | said he interposed no ob- 
jection to my seeking such employment; that if anyone 
asked him for a reference -- if anyone asked him about 
my services, he would tell them just what happened, that 
I had been given a letter of unsatisfactory performance 
which had been -- which had expired, no action had been 
taken and my services had improved. That is what he 
told me. 


And did you ever discuss the merits of your appeal with 
him ? 


Well -- 
Did you ever discuss it with him? 
Not exactly, no. 


Did you ever have occasion to know what his appraisal 
was of the merits of your appeal on the question of the 
narrowness of the competitive level now? 


I knew that in his own personal opinion that the jobs were 
in the same competitive level. 


How did you know that? 


I knew from a personal letter which his secretary filed 
for him, which she showed me a copy of. In fact, she 
showed me the original after she had finished typing to a 
friend. She spoke of the problems he had faced, and said 
his assistant had been declared surplus and the appeal had 
been made to the Civil Service Commission and he said I 
am quite sure I will be getting Freudiger back. In other 
words, that communication would overrule this deter- 
mination. 


That was on the narrowness of the competitive level? 
That is right. 
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Under date of 21 January 1955, the Commission told Freudiger 
for the first time that no further consideration would be given to his 
case. Freudiger, then residing in Nevada, sought counsel in the 
District of Columbia. Agreement with counsel was reached on 2 May 
1955 (about 3-1/2 months later) and on 11 May 1955, Complaint was 
filed in the court below. The defendants urged laches as a defense, but 


introduced no evidence on that point. 


On 11 June 1957, at the conclusion of the trial, and after exten- 
Sive oral argument, the presiding Judge stated that he did not want 
written argument. Later, the Judge orally requested the plaintiff to 
prepare and submit Proposed Findings of Fact and Conclusions of Law; 
and, no Similar request was made of defendants. Plaintiff thereupon 
prepared Proposed Findings of Fact and Conclusions of Law, and since 
the trial Judge had returned to his home District, these were mailed to 


him on 21 June 1957, with copies thereof served on defendants. 


Thereafter plaintiff received a copy of letter dated 26 June 1957, 
signed by Oliver Gasch, Esquire, United States Attorney, directed to 
the trial Judge, in which the following was stated:- 





"I have just received a copy of the plaintiff's draft 
of Findings of Fact, Conclusions of Law, and Judgment in 
the above entitled case. A hasty reading of this to me con- 

‘ strains me to request that I, too, be permitted to submit to 
you proposed findings of fact and conclusions of law. It is 
inconceivable that Your Honor could adopt this draft as the 
Court's ruling and I respectfully request that Your Honor 
withhold any ruling until such opportunity has been afforded." 


* Nearly two months later, plaintiff received copy of a letter dated 21 
August 1957, directed to Oliver Gasch, Esquire, and signed by the 
trial Judge. The contents of that letter are as follows:- | 

"Dear Sir: 


Re: CA-2113-55 
Freudiger v Brucker, et al. 


I have not yet received from you proposed Findings of 
Fact and Conclusions of Law in the above matter as requested 
in your letter to me of June 26th. Please submit the same at an 


early date." 


————————————— 
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Next, plaintiff received a copy of letter dated 27 August 1957, directed 
to the trial Judge and signed by Oliver Gasch, Esquire. The contents 
of that letter are as follows:- 


"In reply to your letter of August 21,1957, I deeply 
regret that it was misunderstood that you had no objection 
to the defendants filing proposed Findings of Fact and Con- 
clusions of Law. Therefore, said proposed Findings and 
Conclusions will be drawn up and forwarded to you im- 
mediately." 


On 30 August 1957, defendants transmitted to the trial Judge their pro- 


posed Findings of Fact and Conclusions of Law. 


Upon receiving copy of the Proposed Findings of Fact and Con- 
clusions of Law prepared by Mr. Gasch, plaintiff submitted the follow- 
ing letter to the trial Judge under date of 4 September 1957:- 


"Reference is made to 'Defendants' Proposed 
Findings of Fact and Conclusions of Law’ in the above 
captioned case that were forwarded to you by Oliver 
Gasch, Esquire, on 30 August 1957. 


"In forwarding that material, Mr. Gasch purports 
to be responding to your letter of 21 August 1957. Pre- 
sumably, therefore, Mr. Gasch has read your letter of 
21 August as inviting him to submit such Proposed Findings 
as he would like to see the Court adopt in this litigation. 


"I do not read your letter of 21 August as extending 
any Such invitation to Mr. Gasch. Instead, that letter asked 
only that Mr. Gasch submit the material he had referred to 
in his letter of 26 June 1957. Mr. Gasch's letter of 26 June 
expressed strong dislike for the specific 'draft’ of the 'Find- 
ings of Fact, Conclusions of Law, and Judgment’ which I had 
prepared and forwarded to you on 21 June 1957. As I read 
the basic letter from Mr. Gasch, he sought permission to 
submit a rewording oralternative draft of the proposed 
findings in favor of the plaintiff that would be more accep- 
table to the defendants. 


"I do not see how Mr. Gasch's letter of 26 June can 
be construed as asking the Court to receive proposed findings 
inconsistent with a verdict for the plaintiff. By the same 
token, my understanding of your letter of 21 August to Mr. 
Gasch is that he was invited to submit such alternative 
wording of the previously filed proposed findings as he 
thought appropriate. 


ee 
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. "If I have misunderstood the situation, and if there 
is doubt as to whether judgment will be awarded to the plain- 
tiff, I would want to submit opposition to the Proposed 
. Findings which were prepared by Mr. Gasch. Since it is 
nS my recollection that you did not wish to receive briefs, I 
would not submit such opposition unless advised that it 
would please the Court." 


On 26 November 1957, plaintiff received a copy of the Court's 


Findings of Fact, Conclusions of Law and Judgment, signed by the 
trial judge on 21 November 1957, dismissing plaintiff's suit. 


The Court's Findings of Fact, numbers 6 and 7, in the above cited 
judgment, were as follows:- 


*6, On August 6, 1953, the Commission directed the 
Department of the Army to take corrective action, 
and plaintiff was subsequently advised of this de- 
cision by letter dated August 25, 1953. 


ya By wire message dated August 7, 1953, the 
Department of the Army filed an appeal from this 
decision properly directed to the United States 
Civil Service Commission." 


In response to plaintiff's request for admissions, the United 
States Civil Service Commission, in an affidavit filed 18 November 1955, 
stated under oath that no final determination in Freudiger's appeal had 
been reached on 6 August 1953 -- and it is as to that letter of 6 August 
1953 that the Department of the Army claimed to have appealed. 
Freudiger's request for admissions included the following:- 

"REQUEST FOR ADMISSIONS 


"2 (f). On August 6, 1953, the aforementioned head of the 
RIF Unit [Mr. E. A. Dunton, Head Reduction in 
Force Unit, Civil Service Commission and/or 
other Civil Service Commission officials connected 
with the said RIF Unit under the direction of the 
said E. A. Dunton] 3 finally determined to sustain 
the aforesaid appeal of plaintiff [6 May 1953] and 
such determination was communicated to the Army 
Department on August 6, 1953." 





3 Actually, the letter of 6 August 1953 was signed by the Acting Chief, 


"Examining and Placement Division. '' That Division was not empowered 
to make any disposition of a Section 12 appeal. 
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The Commission's sworn reply to the above was as follows:- 
"RESPONSE TO REQUEST FOR ADMISSIONS 


"2 (f). Denied. ' The tentative decision and inquiry letter 
(Defendant's Exhibit 1) was prepared on August 5, 
1953, and dated and dispatched on August 6, 1953. 
As evidenced in that letter, no final determination 
of the plaintiff's case had been made at that time."’ 


On 16 December 1957, plaintiff filed a "Motion to Vacate Findings 
of Fact and Conclusions of Law and Judgment" in the United States 


District Court for the District of Columbia. 


On 10 March 1958, plaintiff's motion of 16 December 1957, was 
denied. Thereafter on 24 January 1958, plaintiff filed notice of this 
appeal, attacking the judgment of 25 November 1957. 


STATUTES, REGULATIONS, AND COURT RULES 
INVOLVED 


Statutes 
5 USCA 861, Section 12 of the Veterans' Preference Act of 1944, as 


amended: 


Reduction in personnel; considerations affecting release. In any 


reduction in personnel in any civilian service of any Federal agency, 
competing employees shall be released in accordance with Civil Serv- 
ice Commission regulations which shall give due effect to tenure of 
employment, military preference, length of service, and efficiency 
ratings: Provided, That the length of time spent in active service in 
the armed forces of the United States of each such employee shall be 
credited in computing length of total service: Provided further, That 
preference employees whose efficiency ratings are "good" or better 
shall be retained in preference to all other competing employees and 
that preference employees whose efficiency ratings are below "good" 
shall be retained in preference to competing nonpreference employees 
who have equal or lower efficiency ratings: And provided further, 
That when any or all of the functions of any agency are transferred to, 
or when any agency is replaced by, some other agency, or agencies, 
all preference employees in the function or functions transferred or in 
the agency which is replaced by some other agency shall first be trans- 
ferred to the replacing agency, or agencies, for employment in posi- 
tions for which they are qualified, before such agency, or agencies, 
shall appoint additional employees from any other source for such 
positions. 


eee, 
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‘ Civil Service Regulations 
- 5 CFR 20. 2(f) "Competitive level" means all similar positions 
> within a competitive area in which employees could be readily inter- 


changed, without undue interruption to the work program. (Such 
positions are in the same grade or occupational level). 


5 CFR 20. 4(b) Determination of competitive level. Within the 
competitive area, the agency will determine competitive levels of posi- 
tions to be affected by a reduction in force. 


9 CFR 22.403 - Decision on appeals in the Commission; by whom 
made; contents. The decision shall consist of the findings and recom- 
mendations, including an analysis of the evidence, the reasons for the 
conclusions reached, and the action to be taken by the agency. 


5 CFR 22.404 - Recommended corrective action. The Chief, 
Appeals Examining Office, or the regional director shall recommend 
such corrective action as may be necessary. 


o CFR 22.405 - Copies of decision. A copy of the decision shall 
be furnished to the employee or his designated representative, and to 
the employing agency, with notification of the right of either party to 
appeal within seven (7) days to the Board of Appeals and Review, U.S. 
Civil Service Commission, Washington 25, D. C. 


» CFR 22.501 - Appeals to the Board of Appeals and Review. 
(a) Appeal from decision of a Commission office. When an employee 


or the employing agency elects to appeal from a decision of the Chief, 
Appeals Examining Office, or regional director, such appeal shall be 
made to the Board of Appeals and Review (hereinafter referred to as 
the "Board"), U.S. Civil Service Commission, Washington 25, D.C. 





Court Rules 


Rule 7(b)(1) and (2), Federal Rules of Civil Procedure: 
7 DB. MOTIONS AND OTHER PAPERS. 


(1) An application to the court for an order shall be 
by motion which, unless made during a hearing or trial, 
shall be made in writing, shall state with particularity the 
grounds therefor, and shall set forth the relief or order 
sought. The requirement of writing is fulfilled if the motion 
is stated in a written notice of the hearing of the motion. 





(2) The rules applicable to captions, signing, and 
other matters of form of pleadings apply to all motions 
and other papers provided for by these rules. 


Rule 9(b), Local Civil Rules of United States District Court for the 
District of Columbia: 





en, 
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(b) POINTS AND AUTHORITIES; ENTRY OF MOTION, 
ETC.; FAILURE TO FILE OPPOSING POINTS AND AUTHORITIES; 
ORAL HEARINGS. With each motion there shall be filed and served 
a separate paper Stating the specific points of law and authorities to 
support the motion. Such statement shall be additional to statement of 
grounds in the motion itself, and shall be entered on the docket but 
shall not be a part of the record. The moving party shall enter the 
motion and the fact of filing the statement on the card provided by the 
clerk. A statement of opposing points and authorities shall be simi- 
larly filed, noted and served within five days or such further time as 
the Court may grant or the parties agree upon. If not filed within the 
prescribed time the Court may treat the motion as conceded. If so 
filed the motion shall be treated as submitted unless the judge directs 
or either party requests an oral hearing, for which ten minutes will be 
allowed each side. 


STATEMENT OF POINTS ON APPEAL 


1. The "Findings of Fact and Conclusions of Law" signed by the 
trial judge on 21 November 1957, and filed in the court below on 25 
November 1957, are erroneous (i.e., contrary to law and fact) by 
reason of the fact that findings numbered 4, 6, 7, and 8 are arbitrary 
and capricious and without support in evidence and are contrary to fact; 
and, without such findings, judgment for the defendants is logically and 
legally impossible; findings numbered 9, 10, and 11 are without purpose 
or point since they apparently were tendered by the United States Attor- 
ney as foundations upon which to support a finding of laches and, bear 
no relation to any conclusion reached by the trial judge who declined to 
find laches. 


2. It was error for the trial judge to decline to find, and by so 
declining to condone, the practice followed by the defendant Secretary 
in this case which was plainly contrary to the regulations of the Depart- 
ment of the Army as well as laws of Congress, [inasmuch as the un- 
contradicted evidence showed that the plaintiff was dismissed because 
his supervisor wanted to get rid of him and not as an incident to a 


reduction-in-force procedure. | . 
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3. It was error for the trial judge to receive and act upon an 
= informal communication, and this error was compounded by the fact 
that he entertained the request from one side only while declining or 
failing to act upon such a communication from the other (plaintiff, 
now appellant) side and, by failing to advise plaintiff of the chance 
that he (the trial judge) might change his mind (after having asked plain- 
tiff to prepare findings of fact and conclusions of law), plaintiff was de- 


prived of the opportunity to defend the victory which he had earned. 


r SUMMARY OF THE ARGUMENT 
I 


The Civil Service Commission is bound by its own regulations 
and having by regulation declared that only the Appeals Examining 
Office could make an official determination of a preference eligible 
employee's appeal, and having further ruled that its Board of Appeals 
and Review could only consider appeals taken from decisions of the 
Appeals Examining Office, the Board had no jurisdiction to consider 
the Army Department's "appeal" in this case since that "appeal" at- 
tacked the letter of 6 August 1953, which was not a determination of 
Freudiger's appeal because (1) that letter was not issued by the Chief 
of the Appeals Examining Office but instead was issued by a division of 
the Commission that had no authority in the premises, and (2) that 


letter did not contain the elements required by the Commission for a 





"decision" in a preference eligible employee's case. Therefore, the 
Commission's ruling of 16 July 1954 was void for want of jurisdiction 
and all subsequent proceedings in the Commission were equally void and 
Freudiger continues to be an undischarged preference eligible employee 


in the civil service of the United States Government. 
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II 


Since the Department of the Army admitted that Freudiger's 
position and that of the competing employee Miss Elizabeth Rives were 
in the "same competitive level" and were of the same grade and salary, 
the Veterans' Preference Act (5 USCA 861) required that Freudiger be 
retained in preference to Miss Rives who was not a preference eligible 
employee. It was evident error for the Commission's Board of Appeals 
and Review to rule, as it did, that a preference eligible employee could 
not have job retention rights to a position over which he had exercised 
organizational supervision even though his supervisory position (having 
been abolished, and thereby creating the r-i-f situation) was of the 
same grade and salary, had the same recruitment requirements, was 


nearly identical, and in fact was on the same competitive level. Sucha 


-ruling violates all pertinent laws and regulations as well as established 


policy. Therefore, even if the Board could be deemed to have juris- 
diction over the Freudiger case, its ruling sustaining his dismissal was 


arbitrary and capricious and contrary to law. 


lil 

A trial judge cannot make a finding merely to please the United 
States Attorney, and when two official defendants are before the Court, 
one contending for a proposition which the other denies, and when there 
is no evidence submitted in support of either contention, the Court can- 
not make a choice as between the conflicting contentions. Here, the 
law clearly requires a finding that the letter of 6 August 1953 was not a 
decision, that the defendant Secretary's appeal directed itself exclusive- 
ly- to the non-decisional letter of 6 August 1953, and neither that letter 
nor the letter of 25 August 1953, nor both letters taken together, consti- 
tuted a decision of Freudiger's case, wherefore, the Board had no 


jurisdiction and the Commission was without power to approve Freudiger's 


separation from the Department of the Army. 
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IV 
The defendant Commissioners act in a quasi-judicial capacity 
when, through their subordinates, they adjudicate the employment 
: claim of a preference eligible employee. Quasi-judicial officers of 
. the Federal Government -- the defendant Commissioners -- may not 
release advance information as to a decision to the employing agency 
while withholding such information from the employee whose rights are 


being adjudicated. 


V 

When as in this case, it appears that an employing agency has 
resorted to a reduction-in-force procedure as a pretext to get rid of 
an employee who is disliked by his supervisor, and when pertinent 
regulations respecting fair play are disregarded, it is the obligation of 
the trial court to enforce a general concept of morality as well as to 
implement the policy declared by the Congress with respect to the 
maintenance of a fairly administered civil service. The failure or re- 
fusal of the trial court to condemn the shabby practices followed by 
Freudiger's superior in this case constitutes a reflection on the morality 


subscribed to by the District Court below and should be corrected. 


VI 
Rules of court respecting the form in which a court may be asked 
to act are rules which must be respected both by the litigants and by 
the court itself, because comprehensive presentation of all matters 


which can justify the relief requested by a litigant constitutes a pro- 





tection and assurance to the other litigant in knowing how to meet the 
issues that must determine the outcome of the case, and it is therefore 
improper and inexcusable for a trial judge to excuse a United States 
Attorney from the burden of asking relief of the court in the normal and 
required manner as specified in the Federal Rules of Civil Procedure 


and the local Rules of the court below. Since in this case the trial 
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judge did receive and did act upon an informal request, and since it is 
further apparent that the trial judge did not even understand the nature 
of the findings which he was asked to and did sign (note the utter lack of 
point in findings 9, 10, and 11), it is the clear duty of this Court of 


Appeals to reverse the decision of the court below, and since there is 


no need for further proceedings since the record clearly establishes 
Freudiger's right to the relief he sought, judgment in his favor should 


be entered in this Court. 


THE ARGUMENT 
I 

Agencies of the Federal Government are required to comply with 
all laws and valid regulations relating to job retention rights of pre- 
ference eligible employees; and, such agencies are obligated to submit 
to the lawful adjudicating process of the Civil Service Commission 
when, in appropriate cases, such employees appeal to the Commission 
for the vindication of preferences that the Congress has conferred upon 


them. 


The Civil Service Commission has declared by valid regulation 
that (except in situations not here pertinent) only the Appeals Examining 
Office of the Commission is empowered to make an initial decision in 
the appeal of a preference eligible employee, 5 CFR 22.403. Under 
date of 6 May 1953, Freudiger (the appellant here) submitted his appeal 
to the Appeals Examining Office. For unknown reasons, Freudiger's 
papers reached the hands of the Acting Chief of the Examining and 
Placement Division of the Commission. The Examining and Placement 
Division never had, did not in 1953 have, and does not now have, any 
authority whatsoever with respect to the disposal or final adjudication 
of a preference eligible employee's appeal. The Acting Chief of that 
Division did, however, communicate with Freudiger's employing agency 
and did indicate in a letter dated 6 August 1953, that if certain facts 
were as represented by Freudiger the retention preference regulations 
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had apparently been violated in Freudiger's case. 


zi Not only did the Examining and Placement Division lack the 
is authority to adjudicate Freudiger's appeal, but further, the letter of 

6 August 1953 did not even purport to be an adjudication of the Freudiger 
& appeal; and,further, it lacked the content required of a decision in a 


preference eligible employee's appeal; see, 5 CFR 22.403, and 22. 404. 
Notwithstanding the non-decisional characteristics of the letter of 6 
August 1953, the Department of the Army notified the Commission that 
it was appealing the "decision" of 6 August 1953; and, it proceeded to 
do so. 


Later, on 25 August 1953, Mr. E. A. Dunton, Chief of the Com- 
mission's Appeals Examining Office, directed a letter to Mr. Freudiger 
in which he stated, as "Head, Reduction in Force Unit" that it had deter- 
mined that "if the position descriptions" that Freudiger had submitted 
were correct, he was entitled to be in the same competitive level with 
the non-veteran employee, Miss Elizabeth L. Rives. The letter de- 
clared that the employing agency had been "so notified."" The letter 
further stated that the Commission had been advised that the employing 
agency was "appealing our decision through Department of Army chan- 


nels within seven days." 


Specific and valid regulations of the Commission require certain 





materials to be included in any decision of a preference eligible em- 
ployee's appeal; 5 CFR 22.403, and 22.404. Also, regulation re- 
quires that both the employee and the agency be provided with a copy of 
such decision, 5 CFR 22.405. The letter of 25 August 1953, did not 
even pretend to comply with the specific requirements of a decision, 
and Freudiger was never provided with any copy of any decision com- 
municated by either the Appeals Examining Office or the Reduction in 
Force Unit to the Department of the Army directing corrective action 
or determining his appeal. No confirmation was offered in the court 


below as to any such communication. 
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Only after suit was filed in the court below did it appear that 
when Mr. Dunton wrote the "if’ letter of 25 August 1953, he had the 
written admission of the Department of the Army stating (1) that the 
position descriptions were correct, and (2) that Freudiger and Miss 
Rives had been in the same competitive level. In short, on 25 August 


1953, there was no need for an "if" letter. 


In violation of binding regulations of the Commission, the Board 
of Appeals and Review purported to take jurisdiction of the "appeal" of 
the Department of the Army from the letter of 6 August 1953 which, as 
has been noted, was a non-decisional letter from a Division of the 
Commission incapable of disposing of Freudiger's case; 5 CFR 22.501 
only empowers the Board to take jurisdiction on "appeal from a decision 
of the Chief, Appeals Examining Office’ (emphasis added), and the 
Board has no inherent jurisdiction. Since there never was any decision 
in Freudiger's case from which any appeal could have been taken, all 
appellate proceedings within the Commission were void by reason of 
lack of jurisdiction. As a matter of general law, as well as the cited 
regulations, it is apparent that no appeal can be taken before there has 
been at least an initial decision in the case, MARTIN v STAPLES (1947) 
82 US App DC 370, 164 F2d 106. Here there was no initial decision of 
Freudiger'’s appeal and consequently there could not be any reversal on 


appeal. 


I 
Under date of 16 July 1954, the Board of Appeals and Review 

purported to reverse a "'prior decision of the Commission" that had dis- 
approved Freudiger's separation. But, the Board failed to identify the 
‘prior decision", and as has been hereinbefore pointed out, there was 
no decision that the Board of Appeals and Review could review. How- 
ever, under date of 16 July 1954, the Board concluded, in the face of 

an admission of the Department of the Army that the position held by 


Miss Rives was in the same competitive level with the position held by 
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Freudiger, that the two positions should be in different competitive 
- levels; and, the Board then proceeded to evaluate what it considered 
to be the significant points of similarity and dissimilarity between the 
two positions and, although not empowered to make such determinations, 
see 5 CFR 20. 4(b), the Board proceeded to conclude that the Rives- 
Freudiger positions should be in different competitive levels; and, 
2 interestingly enough, the Board (which spent about one year on 
Freudiger's case) never adverted to the basic and rational test that is 
specified in 5 CFR 20. 2(f) -- i.e., could the preference eligible em- 
ployee be put into the claimed position "without undue interruption to 


the whole program" of the employing agency. 


As supporting (but not independent) grounds for its ruling of 16 
July 1954, the Board held that since Freudiger's position -- the one 
that was temporarily abolished in order for him to be discharged and 
was later re-established -- was one which included organizational 
supervision over the Rives position, even though the two positions car- 
ried the same classification and salary and involved the same recruit- 
ment requirement standards, Freudiger would have been able to com- 
plain under Section 14 of the Veterans' Preference Act (5 USCA 863) of 


a reduction in rank if he had been changed to the Rives position without 





just cause. The Board reasoned that it would have constituted a reduc- 
tion in rank from a Supervisory to a non-supervisory position although 
salary and grade were the same in both cases; and the Board concluded 
from this hypothetical case (which bore no relation to the facts in 
Freudiger's appeal since the position he occupied had been abolished 

and there was no demotion in rank and Since the job which involved super- 
visory authority had been extinguished) that there was not sufficient 
"immediate interchangeability” to sustain a finding that the Rives- 


Freudiger positions were on the same competitive level. 
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Such reasoning is so patently invalid as to require no argument 
for its refutation. Congress gave job retention preference rights to 
veterans to be effective when they, with other competing employees, 
are confronted with a reduction-in-force. The duty of the defendant 
Commissioners is to implement that affirmative policy, and not to find 
ways to defeat the plain intent of 5 USCA 861. To conclude that a 
veteran could not retain employment in a position which he had super- 
vised merely because he had been the supervisor of that position, is to 
strike down the fundamental concept which moved Congress to enact 


Section 12 of the Veterans’ Preference Act. 


Il 

In reply to requests for admissions filed by Freudiger in the court 
below, the defendant Commissioners made it clear that the letter of 6 
August 1953, from the Examining and Placement Division, did not consti- 
tute an adjudication of Freudiger's appeal. Such a position permits the 
Commissioners to avoid the consequences of having to admit that they 
gave 19 days advance notice to the employing agency. The defendant 
Commissioners further contended, however, that the decision of 25 
August 1953 did constitute an adjudication of Freudiger's appeal. That 
contention is, of course, invalid since the Commission's own regulations 
(5 CFR 22.403, 22.404, and 22.405) make it clear that the letter of 25 
August 1953 is not legally sufficient to constitute a decision of a pre- 
ference eligible employee's appeal. 


On the other hand, the defendant Secretary contended that the 
Commission had adjudicated Freudiger's appeal on 6 August 1953. Such 
a contention was essential to the defendant Secretary's defense to 
Freudiger's suit in the court below since the only appeal the Army ever 


took was from the letter of 6 August 1953. 


Thus, at the time of the trial in the court below, there was a 
clear conflict between the positions adopted by the defendant Commis- 
sioners and the defendant Secretary. Freudiger's attorney called the 
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court's attention to that fact (Tr. 77-78) and the defendants in this case 
took no steps during the trial to establish an agreed position before 
the court. After the trial, the United States Attorney, using a pro- 
cedure which is hereinafter criticized, asked the trial judge to find as 
a fact that the letter of 6 August 1953 constituted a decision, that on 6 
August 1953 the Commission directed the Department of the Army to 
take corrective action, and that Freudiger ''was subsequently advised 
of this decision by letter dated August 25, 1953'' (emphasis added). 
True, defendants' trial attorney had, in his opening statement declared 
that the letter of 6 August 1953 was the decision of Freudiger's case 
and confirmed on 25 August 1953, but that was the mere comment of 
counsel, and no evidence was presented to the court to support that 
comment. In error, the trial judge "found" what the United States 
Attorney asked him to find regarding the letters of August 6th and 25th. 


The trial judge also found, at the behest of the United States Attor- 
ney, that the Department of the Army filed an appeal from "this decision” 
[the letter of 6 August 1953], such appeal being transmitted by "wire 
message dated August 7, 1953."' There is nothing in the record which 
permits such a finding and, indeed this Court can take judicial notice 
of the fact that a letter mailed in Washington, D.C. on 6 August 1953, 


could not have been received in Germany within time to permit the pre- 





paration of an appeal to be submitted under date of 7 August 1953. 


With respect to Finding No. 6, it is also to be noted that, the 
trial judge to the contrary notwithstanding, the letter of 6 August 1953 
does not direct the Army to take corrective action. It is also to be ob- 
served that neither the letter of 6 August 1953 nor the letter of 25 
August 1953 contain, taken separately or together, the data necessary 
for a decision of a preference eligible employee's appeal. Having failed 
to dispose of the legal argument advanced by Freudiger, and having 
failed to show that there was any jurisdiction in the Board of Appeals, 
and Review, the trial judge found that on 16 July 1954 the Commission 
issued an order Sustaining the Army's action "in placing the Assistant 
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Civilian Personnel Officer and the Employee Utilization Officer in 
different competitive levels." The record does not show that the Army 
had ever placed these two positions in different competitive levels, at 
any time or anywhere except as a clumsy device to get rid of Freudiger; 
but, on the other hand the record | does show that the Army admitted 

that the two positions were in the same competitive level and the Army's 
"appeal" was predicated on the proposition that the Army should be free 
to place (future tense) the two positions on different competitive levels. 
In other words, the Army was seeking ex post facto permission to change 


its evaluation as to the competitive level of the two positions involved. 


Even if the Commission's Board of Appeals and Review were free 
to effect an ex post facto change in competitive levels to justify the dis- 
missal of an employee, the Board would have to base its decision on 
reasonable criteria, and in this case it did not. Nothing was said about 
the test referred to in 5 CFR 20. 2(f) which makes it clear that the pri- 
mary test for determining competitive levels is whether there would be 
undue interruption to the work of the agency in case of interchange. No 
one ever suggested that Freudiger's assignment to Miss Rives' job 
would have unduly interrupted the work of the Personnel Office at 


Kaiserlautern. 


IV 
Finding No. 6 flies in the face of the position of the defendant 

Commissioners and subjects the Commission to the very serious charge 
of having given the employing agency secret or advance information as 
to a decision in an employee's case, while withholding such information 
from the employee. If the trial judge wanted to find that the letter of 

6 August 1953 constituted a decision of Freudiger's case (and even if he 
wanted to, he was not free to do so), he was then obligated to comment 
on the irregularity of a quasi-judicial tribunal giving advance informa- 
tion to one party while withholding it from the other party. And if the 


letter of 6 August 1953 was the decision of Freudiger's case, what 


about the sworn reply from the Commission that it was not the decision? 
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V 
The record in this case makes it clear that Freudiger was dis- 


missed because his immediate supervisor in Germany did not like him 
and it is quite clear that no real reduction-in-force was even contem- 
° plated. As soon as it was believed that Freudiger was safely out of the 
way, his former position was re-established and then he was refused 
re-employment on the flimsiest of grounds. The Department of the 
Army also violated its own regulations by placing derogatory and in- 
correct information in Freudiger's personnel file without giving him 
notice of such act, or allowing him an opportunity to defend himself 
against those charges of which, of course, he was not aware. With 
inexcusable disregard of elementary principles of ordinary decency, 
Freudiger was encouraged to seek employment in other Army installa- 
tions in Europe. This he did at his own expense. Meanwhile, 
Freudiger's supervisor (who had so encouraged him) had placed dero- 
gatory information in Freudiger's personnel file which prevented his 
employment in Europe by any other post of the Army (J. A. 59 - 62 
Tab "O"). The trial judge, although provided with full information on 
this shabby procedure, all of which was uncontradicted by the Army, 
failed or declined to make any finding criticizing such procedure and 
thereby placed the United States District Court for the District of 
Columbia on record as approving such methods as appropriate steps to 
be taken by agencies of the United States Government in dealing with 


veteran preference employees of the United States Government. 





VI 

The United States Attorney, like any other attorney who practices 
before the court below, is required to respect applicable rules of court. 
In disregard of rules which exist not only for the benefit of the court, 
but also to protect the interests of litigants, the United States Attorney 
approached the trial judge by letter rather than by motion, and asked 
relief which other litigants are required to seek by formal motion; 
Federal Rules of Civil Procedure 7(b)(1) and (2); and Rule 9(b) of the 


Local Civil Rules of the court below. Freudiger's attorney assumed 
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that the trial judge would not tolerate such an informal approach and 

on that basis declined to take any action since to have done otherwise 
would have been to assume that the trial judge would commit error by 
disregarding the rules governing the conduct of litigation, STEINGUT v 
BANK (1941) 36 F Sup 486,487. It was only after Freudiger's attorney 
saw that the trial judge did not intend to respect procedural law that 
steps were taken by Freudiger's attorney to try to preserve Freudiger's 
rights. The trial judge, however, paid no attention to that effort, or if 
he did pay attention, he declined to act on the request submitted by 
Freudiger's attorney. Having chosen, at the behest of the United States 
Attorney, to proceed in disregard of normal and established judicial 
procedures, the trial judge as a matter of basic fairness was obligated 
to pay attention to the letter-request submitted by Freudiger's attorney. 
Even if he had done so he would not have cured the error, but at least 


his error would have been less objectionable in the eyes of justice. 


CONCLUSION 


For the reasons hereinbefore given, the judgment filed in the 
court below on 25 November 1957 should be vacated with instructions 


that judgment be entered in favor of the appellant. 


Respectfully submitted, 


CHARLES F, O'NEALL 


1625 K Street, N. W. 
Washington 6, D. C. 


Attorney for Appellant, 
Of Counsel: Maurice F. Freudiger. 


John S. Mears 
Washington, D. C. 
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JOINT APPENDIX 


89 [Filed May 11, 1955] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MAURICE F. FREUDIGER 
1621 The Strand 
Reno, Nevada 


Plaintiff Civil Action No. 2113-55 


vs. 


ROBERT T. STEPHENS, As Secretary 
Department of the Army 
The Pentagon 
Washington 25, D. C. 


PHILIP M. YOUNG 

GEORGE M. MOORE 

FREDERICK J. LAWTON, As Commis- 
sioners, United States Civil Service 
Commission 
F Street at 8th, N. W. 
Washington 25, D. C. 


Defendants 


ee Nee Nee Nee ee ee Nee See ee See See ee “ee ee ee Se” 


COMPLAINT BY A PREFERENCE ELIGIBLE VETERAN FOR RE- 
STORATION OF CIVIL SERVICE EMPLOYMENT 
Jurisdiction 

1. The jurisdiction of this Court in this cause rests upon (a) 
personal jurisdiction over the parties; (b) the fact that the amount in 
controversy exceeds Three Thousand ($3, 000) Dollars exclusive of in- 
terest and costs; and (c) the fact that, since the claim is based upon 
allegations that defendants did not comply with substantial rights of the 
plaintiff under 5 USCA 863 as respects removal procedure, there is 
"no doubt as to the jurisdiction of [this Court}" according to JASON v. 
SUMMERFIELD (1954) =USAppDC ____,, 214 F2d 273 at 279. 


2 
The Parties 

2. Atall times material hereto,plaintiff was a "veteran" or 
"nreference eligible" as those terms are intended, used, and/or defined 
in the Veterans Preference Act of 1944, as amended (5 USCA 861 et.seq., 

90 especially Section 863), and Civil Service Regulations issued pur- 
suant thereto (5 CFR 22 et.seq.). At all times material hereto, plaintiff 
was entitled to the maximum benefits provided by 5 USCA 863, and his 
right to such benefits was never even denied by defendants. 

3. The defendant Secretary, Robert T. Stephens, is Secretary 
of the Army Department and is the responsible executive officer of that 
Department and is sued as such. 

4. The defendant Commissioners, Philip M. Young, George M. 
Moore, and Frederick J. Lawton, are the Commissioners of the United 
States Civil Service Commission, and are responsible for the functions 
of the said Commission, and they are not intended to be distinguished nor 
are they distinguishable herein from their respective predecessors in 
office, and they are sued in their official capacity as such. 

The Claim 

o. On May 6, 1953 plaintiff was employed by the Army Depart- 
ment as an Assistant Personnel Officer (GS-12) and was on active duty 
in such capacity at Headquarters Western Area Command, Kaiserslautern, 
Germany. 

6. On or about May 6, 1953 the Civilian Personnel Officer at the 
aforesaid place of employment of plaintiff informed the plaintiff that the 
position then occupied by plaintiff was to be abolished and that due to 


reduction in force plaintiff was to be separated from the Army Depart- 


ment; this notice was confirmed in writing to plaintiff under date of May 
13, 1953. | 
7. On May 6,1953 plaintiff mailed an appeal to the defendant 


Commissioners from the aforesaid decision of the Army Department; 


91 copy of said appeal is attached hereto as Exhibit A and by this 
reference is prayed to be read as a part hereof. 
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8. On information and belief plaintiff alleges that on or about 


August 6, 1953 while his aforementioned appeal of May 6, 1953 was sub 


judice, the quasi judicial officials of the defendant Commissioners un- 
lawfully communicated and consulted with representatives of the defen- 
dant Secretary without the knowledge or consent of plaintiff and did then 
and there assist officials of the Army Department to prepare a defense 
to the appeal of this plaintiff and/or gave advance information to said 
Army Department of the fact that the appeal of this plaintiff was to be 
upheld and that the Army Department was to be ordered to take him back 
on the payroll and that this was also done without the knowledge or con- 
sent of this plaintiff and was likewise contrary to law; all of which was 
to the prejudice of this plaintiff. 

9. Onor about August 25,1953 Mr. E.A. Dunton, head of the 
reduction in force unit under the defendant Commissioners, sent to plain- 
tiff the letter which is attached hereto marked Exhibit B and by this refer- 
ence prayed to be read as a part hereof. 

10. Civil Service regulations, namely 5 CFR 22.10(c), provide 
that appeals from such decisions as that evidenced by Exhibit B may be 
taken within seven (7) days of the receipt of such findings; that, notwith- 
standing this limitation, the Army Department did not file an appeal from 
the decision evidenced by Exhibit B within the time limit specified by 
regulation or within the time limit specified in the decision evidenced 
by Exhibit B even though the Army Department in fact began the draft- 
ing of its appeal on August 17, 1953; that the said Board of Appeals and 
Review was without jurisdiction to entertain the appeal which was subse- 
quently received by it from the Army Department. 

11. Onor about July 16,1954 John E. Blann, Chairman of the 
Board of Appeals and Review of the defendant Commissioners, informed 
plaintiff and the Army Department that the decision in favor of plaintiff 
as evidenced by Exhibit B had been reversed; that no explanation was 
given as to the reason for such delay and consequent prejudice to this 
plaintiff, and the reasons advanced by said Board of Appeals and Re- 


view through its Chairman aforesaid were not supported by suitable 
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evidence and did not represent a decision within the competency or juris- 
diction of the said Board of Appeals and Review and was reached contrary 
to the right of plaintiff. 

12. The aforesaid notification of July 16, 1954 was received by 
plaintiff on July 26,1954 and on July 31 plaintiff filed further appeal to 
the defendant Commissioners in accordance with established practice of 
the defendant Commissioners. This appeal was not objected to by the 
defendant Commissioners but was instead answered on January 21,1955 
by the aforesaid John E. Blann. For the first time, this plaintiff was in- 
formed on that date that he had exhausted his administrative remedy. 

The consideration of plaintiff's appeal of July 31,1954 by the same officer 
who had previously ruled against him was invalid and without warrant in 
law as being in effect nothing more than a refusal to reconsider. 
WHEREFORE, the premises considered, plaintiff prays:- 

A. That the defendant Secretary and/or defendant Commissioners 
be ordered and required to reinstate plaintiff forthwith in a position 
comparable with that to which he was held entitled by the decision evi- 
denced by Exhibit B hereof. 

B. That the decision of the Board of Appeals and Review of the 
defendant Commissioners dated July 16, 1954, as well as the "decision" 
of January 21,1955, be declared null and void. 


93 C. That this Court declare to the defendant Commissioners that 


this plaintiff is entitled in any further proceedings before that Commis- 
sion to be given the same facilities, assistance, and information that is 
given to the Army Department or to any other Government official, and 
that the defendant Commissioners be instructed not again to give private 
assistance and advice or advance information to the Army Department 
as was done in the case of this plaintiff. 

D. That plaintiff have such other and/or further relief as may 
to this Court appear to be just. 


/s/ Charles F. O'Neall 
Attorney for Plaintiff 

7th Floor Commonwealth Bldg. 
1625 K Street, N. W. 
Washington 6, D. C. 














[Filed May 11, 1955] 
COPY EXHIBIT A - page 1 
6 May 1953 


Director, 
Fourth US Civil Service Region 
Washington 25, D. C. 


Dear Sir: 

Under authority contained in Section 20.9, Part 20, Civil Service 
Rules and Regulations, and in the Veterans Preference Act of 1944, as 
amended, an appeal against separation in a reduction in force is hereby 
submitted. 

Having been reassigned and transferred from the position of 
Civilian Personnel Officer GS-201-12, Bremerhaven Port of Embarkation, 
I have been employed as Assistant Civilian Personnel Officer GS-201-12, 
by the Department of the Army at Headquarters Western Area Command 
(formerly Rhine Military Post), Civilian Personnel Section, located at 
Kaiserslautern, Germany since 27 May 1951. My reduction in force 
notice period expires 7 June 1953. 

The basis for this appeal is excessive narrowness of the compe- 
titive level. It is my contention that my position should be in the same 
competitive level as the Employee Utilization Officer GS-201-12 or on 
the basis of my permanent .grade level, Civilian Personnel Officer 
GS-201-11, in competition with the Assistant Chief, Employee Utiliza- 
tion GS-201-11 or the Appointment Unit and Pay Roll Supervisor GS-211- 
11. (I was promoted from Civilian Personnel Officer GS-11 to GS-12, 
effective 18 March 1951). Copies of the four retention registers and of 
the job descriptions for the four positions in question are included here- 
with. | 

A reasonable offer has not been made to me. I was offered con- 


sideration for assignment to a position of Training Officer GS-9 which 


is proposed to be established. This offer does not meet the requirement 
as specified in paragraph 4f, Part R3, EUCOM (Army) Manual 700-1, 


that an employee's current salary will be protected. 
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Chapter R3-10, Federal Personnel Manual, states: "A competi- 
tive level includes all positions in a competitive area in the same grade, 
line of work trade or profession (whether or not they have different titles 
or different pay rates) which are enough alike that interchange of per- 
sonnel is feasible." 

It is difficult to believe that interchange of personnel occupying 
the positions described in the third paragraph above is not feasible. It 
is likewise difficult to believe that an employee who has had fourteen (14) 
years of government service in the field of civilian personnel adminis- 
tration (plus four years' honorable service in the US Air Force, chiefly 
in the field of military personnel administration) and has risen progres- 
sively through the ranks to the position of Assistant Civilian Personnel 
Officer GS-12 and who has completed satisfactorily the Civilian Personnel 
Officers' School conducted in Washington by the Department of the Army 
(two-thirds of which is devoted to employee utilization) is not qualified 
to be an Employee Utilization Officer GS-12 or that an Employee Utiliza- 
tion Officer GS-12 is not qualified to be an Assistant Civilian Personnel 
Officer GS-12. I feel sure that if a survey of Assistant Civilian Person- 
nel Officers and Civilian Personnel Officers in the Department of the 
Army were made that the majority of such employees will have back- 

95 grounds primarily in employee utilization. 

The basic directives which must be applied are the same for the 
two positions, namely, the Federal Personnel Manual; Department of 
the Army Civilian Personnel Regulations, Civilian Personnel Circulars, 
Civilian Personnel Letters, Civilian Personnel Pamphlets, Civilian 
Personnel Procedures Manual; EUCOM and United States Army in Europe 
civilian personnel directives; German tariff regulations; and French 
directives. Both positions are concerned with writing local interpreta- 
tions and implementations of policies and procedures. A large portion 
of the duties of the Assistant Civilian Personnel Officer consists of 
dealing with people and "selling" the civilian personnel program to super- 


visors. The same holds true for the Employee Utilization Officer. Basic 


employee utilization techniques must be known and used by the incumbents 
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of both positions. Broad program planning is likewise a requirement for 


both positions. Further, the experience and training requirements for 
the position of Employee Utilization Representative GS-201-11 (the 
highest grade shown) as specified in Annex B, Part R2, EUCOM (Army) 
Manual 700-1, 5 March 1953, are more than met by the undersigned and 
it is likewise considered that these requirements would be met by any 
incumbent of the position of Assistant Civilian Personnel Officer who has 
risen successively through the ranks to this level. 

At the permanent grade level, GS-11, of the undersigned, the 
same arguments advanced above hold true in general, in considering the 
position of Employee Utilization Representative GS-11 or the position of 
Appointment Unit and Pay Roll Supervisor GS-11. 

It is not believed that it is the intent of the Retention Preference 
Regulations for Use in Reductions in Force to deny continued employ- 
ment to a veteran with a total of eighteen (18) years government service 
by the simple expedient of limiting the extent of the competitive level. If 
the necessary local adjustment in the retention register is made, the pro- 
visions of Part 20, above-cited regulations, Section 20. 5(c) that "no 
employee in a position emepted from the competitive service may be 
separated,furloughed for more than thirty (30) days, or reduced in grade 
or pay in a reduction in force if a competing employee with lower reten- 
tion standing is retained in the same competitive level'’ would apply. 

As an interesting sidelight to this problem, attention is invited 
to the fact that the retention records of this office from date of its incep- 
tion to the present time showed the two positions, namely, Assistant 
Civilian Personnel Officer GS-12 and Employee Utilization Officer GS-12 
as being in the same competitive level. When it becomes necessary to 
issue a retention register in connection with the current reduction in 
force, the subject was discussed and on the basis of a telephone call to 
the Employee Utilization Branch, Hq USAREUR, the positions were re- 
moved from the same competitive level. The local Civilian Personnel 
Officer, a Major in the US Army, agreed with the undersigned that the 


positions should be in the same competitive level. 
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An early favorable decision is respectfully requested. 
Sincerely yours, 
/s/ MAURICE F. FREUDIGER 


Civilian Personnel Section 
Hq Western Area Command 
APO 227, c/o PM, N.Y., N.Y. 





96 [Filed May 11, 1955] 
EXHIBIT B 


UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D. C. 
File: X:W:HVC:gdb 
Air Mail Aug. 25, 1953 
Mr. Maurice F. Freudiger 
56 Rue Hotel de Ville 
Mirecourt, Vosges, France 


Dear Mr. Freudiger: 

We have your letter of May 6, 1953, appealing your termination 
because of reduction in force from your position as Assistant Civilian 
Personnel Officer, GS-12, Department of the Army, Kaiserslautern, 
Germany. We also have your telegram of July 23,1953, and your most 
recent letter of August 6, 1953. 

We replied to your telegram by Army radiogram dated July 29, 
1953. It was addressed to you at 1006E Vogelweh, Kaiserslautern, 
Germany. In the radiogram we stated that we could not give the final 
decision at that time and that we would advise the final decision later. 

We have made a determination in your case that the position of 
Elizabeth L. Rives, Employee Utilization Officer, GS-12, should have 
been in the same competitive level as yours if the position descriptions 
are correct. This would place Elizabeth Rives below you on the reten- 
tion register. We so notified the Commanding General, Headquarters 
Western Area Command, APO 227, c/o Postmaster, New York, New 
York. We were advised by that office that they were appealing our de- 


cision through Department of Army channels within seven days. 


9 
If you Should change your address, please inform us of your 
new address. 
Sincerely yours, 


/s/ E. A. Dunton 
Head, Reduction in Force 
Unit 


99 [Filed September 12, 1955] 
ANS WER 
First Defense 

The complaint fails to state a claim upon which relief may be 
granted. 

Second Defense 

Plaintiff's action is barred by his laches. 

Third Defense 

Answering specifically the allegations contained in the numbered 
paragraphs of the complaint, defendants aver that: 

1. Defendants are not required to answer the allegations of 
jurisdiction contained in paragraph 1 of the complaint. 

2. Defendants are not required to answer the allegations of 
paragraph 2 of the complaint in as much as they are conclusions of law 
but insofar as they are material they are denied. 

3. Admitted. 

4. Admitted. 

>. Admitted. 

6. The allegations of paragraph 6 are admitted exept that defen- 
dants aver that plaintiff was informed of the reduction in force by letter 
of May 8, 1953 received by plaintiff on or before May 13, 1953. 

7. The allegations of paragraph 7 are admitted except that the 
defendants aver that the appeal to the Civil Service Commission was 
made between May 6 and May 13, 1953 by letter dated May 6. 

100 8. The allegations of paragraph 8 of the complaint are im- 
material and need not be answered but insofar as they may be deemed 


material, they are denied. 


i 
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9. Admitted. 

10. Defendants are not required to answer the allegations of 
paragraph 10 in that they are conclusions of law but insofar as they may 
be deemed material, they are denied except that defendants do admit 
that by letter of August 17, 1955 the Army Department appealed to the 
United States Civil Service Commission. 

11. The allegations of paragraph 11 are admitted insofar as it 
alleges that on or about July 16, 1954 the Commission's Board of Appeals 
and Review reversed the previous finding and sustained the Army Depart- 
ment's appeal and so advised plaintiff by letter, quoted hereafter, but 
denies the remaining allegations of paragraph 11. 

"Your appeal from a prior decision of the Commission, 
disapproving the separation of Mr. Maurice F. Freudiger from 

a Schedule A position as Assistant Civilian Personnel Officer, 

GS-12, at Headquarters, Western Area Command (formerly 

Rhine Military Post), Kaiserslautern, Germany, in a reduc- 

tion in force, has been carefully considered by the Commis- 

sion's Board of Appeals and Review. 
"The prior decision is based on a finding that Mr. 

Freudiger's position as Assistant Civilian Personnel Officer, 

GS-12, should have been placed in the same competitive level 

with the position of Miss Elizabeth L. Rives, Employee Utili- 

zation Officer, GS-12. Mr. Freudiger is entitled to veteran 
preference and was in retention group 11-A while Miss Rives, 

a non-veteran, was in retention group 11-B. If their positions 

had been in the same competitive level, Miss Rives would have 

been separated and Mr. Freudiger would have been retained. 

The Department of the Army contends that a specialized staff- 

type position in the field of employee utilization is not sufficien- 

tly similar to the general line-type position as Assistant Per- 
sonnel Administrator that any incumbents of the two positions 
would be immediately interchangeable, and consequently these 


positions do not belong in the same competitive level. 
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ce "In its review, the Board has noted that the distinctions 
aa in the work of the two positions are more significant than the 


points of similarity. The positions functioned in different de- 

grees of rank although in the same grade. The incumbent of 

the employee utilization position was under the supervision of 

the Assistant Civilian Personnel Officer. Immediate inter- 

101 changeability would not be possible in any case where a veteran 
preference employee could claim an adverse action in being 
shifted from the higher ranking to the lower ranking of the two 
positions. Further, there are distinct differences between the 
positions in the qualifications emphasized. 

"On the basis of the above facts, the Board has reversed 
the previous finding and has sustained the appeal of the Depart- 
ment. A copy of this decision is being furnished to Mr. 
Freudiger. 

"For the Commissioners:" 

12. The allegations of paragraph 12 are admitted insofar as it 
alleges that on January 21,1955 the Commission's Board of Appeals and 
Review notified plaintiff by letter that the decision of July 16,1954 was 
affirmed; defendants are not required to answer the remaining allegations 
of paragraph 12 inasmuch as they are conclusions of law but insofar as 
they are material they are denied. 

WHEREFORE, defendants demand judgment together with costs 
of this action. 


/s/ Leo A. Rover 
United States Attorney 


/s/ Oliver Gasch 
Asst. United States Attorney 


/s/ Frank H. Strickler 
Asst. United States Attorney 


/s/ Kitty Blair Frank 
Asst. United States Attorney 


[Certificate of Service | 
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12 
[Filed October 18, 1955] 
PLAINTIFF'S REQUEST FOR ADMISSIONS FROM 
DEFENDANT COMMISSIONERS 

Pursuant to Rule 36 of the Federal Rules of Civil Procedure, 
Plaintiff Maurice F. Freudiger requests Philip M. Young, Robert™Moore, 
and/or Frederick J. Lawton (defendant Commissioners in this action) 
within eleven (11) days after service of this request to make the follow- 
ing admissions for the purpose of this action only and subject to all 
pertinent objections to admissibility which may be interposed at the 
trial:- 

1. That each of the following documents, exhibited with this re- 
quest, is genuine: 

(a) Copy, on Standard Form 50, of a personnel action 
involving plaintiff, and bearing date of June 30, 1953; the specific ad- 
mission being that this document is in all respects an exact and accurate 
copy of the original Standard Form 50 which it purports to duplicate. 

(b) Copy of letter dated November 27, 1953 addressed to 
the CSC, signed by plaintiff, and consisting of twenty-eight (28) un- 
numbered paragraphs on eight (8) pages. The specific admission being 
that this document is an exact copy of the letter which it purports to 
duplicate. 

(c) Copy of letter dated June 12, 1954 addressed to the 
CSC, signed by the plaintiff, and consisting of eight (8) unnumbered 


paragraphs on two (2) pages. The specific admission being that this 


104 document is an exct copy of the letter which it purports to 


duplicate. 

(d) Copy of letter dated July 16, 1954 addressed to plain- 
tiff, signed by John E. Bland, Chairman of the Board of Appeals and 
Review (BAR) of the CSC, and consisting of two (2) unnumbered para- 
graphs on one sheet and being accompanied by enclosure No. 7137, said 
enclosure being copy of a letter dated July 16,1954, addressed to Mr. 
Robert H. Willey, Department of the Army, Washington 25, D.C., 
signed by the aforementioned John E. Bland, and consisting of four(4) 














13 


unnumbered paragraphs on one (1) sheet. The specific admission being 


that this document is an exact copy of the letter and enclosure thereto 
which it purports to duplicate. 

(e) Copy of letter dated July 31, 1954 addressed to the 
Commissioners of CSC, signed by the plaintiff, and consisting of six (6) 
unnumbered paragraphs on one (1) page. The specific admission being 
that this document is an exact copy of the letter which it purports to 
duplicate. 

2. That each of the following statements is true: 

(a) That at all times material to the complaint filed in 
this action, plaintiff was a "preference eligible" or "veteran" as those 
terms are intended, used, or defined, in the Veterans Preference Act 
of 1944 (5 USC 861, et. seq.) and CSC regulations issued pursuant 
thereto; and that plaintiff's performance rating was "Satisfactory" at 
all times material to the complaint filed in this action. 

(b) Plaintiff's basic appeal to the CSC (Exhibit A, attached 
to the Complaint) did not result in any ruling addressed to or made avail- 
able to plaintiff until the writing of the letter dated August 25, 1953 which 
is attached to the Complaint and marked Exhibit B. 

(c) After the CSC received the appeal last referred to 
above, and until August 25, 1953, said appeal was officially under, or 
subject to, consideration by the CSC's Reduction in Force Unit (RIF 
Unit). 

(d) During the period indicated in the preceding requested 
admission, and excluding the date of August 25,1953, Mr. E. A. Dunton, 
the head of the RIF Unit of CSC and/or other CSC officials connected 
with the said RIF unit under the direction of said E. A. Dunton, com- 
municated with civilian and/or military personnel of the Army Depart- 
ment respecting the said appeal of plaintiff then pending before the 
aforesaid RIF Unit, and plaintiff was not, at such time or times, in- 
formed of such communication or communications. 

(e) One or more of the communications referred to in the 


above requested admission suggested and/or advised means by which 












14 
the Army Department might either defeat the aforementioned appeal of 
plaintiff or obtain, from CSC's BAR, a reversal of the decision which 
the RIF Unit had decided it had to give to plaintiff. 

(f) On August 6, 1953, the aforementioned head of the RIF 
Unit finally determined to sustain the aforesaid appeal of plaintiff and 









such determination was communicated to the Army Department on 
August 6, 1953. 
(g) Prior to August 6,1953, the aforementioned head of 







the RIF Unit finally determined to sustain the aforesaid appeal of plain- 






tiff and such determination was communicated to the Army Department 
on August 6, 1953. 

(h) Plaintiff was not informed by CSC of the decision 
reached by the aforesaid RIF Unit until CSC dispatched to him the com- 
munication dated August 25, 1953 which is attached to the complaint 
herein and identified as Exhibit B. 

106 (i) It is an established policy of the RIF Unit of CSC to 


give advance information of its decisions to the employing agency when 











the employee must be sustained so that the employing agency may know 






of the result before such information is communicated to the employee 






who has filed the appeal. 






(j) There is neither statute nor regulation which purports 






to authorize the procedure described in the preceding requested ad- 





mission. 


(k) The CSC does not treat Civil Service employees who 






appeal to it with the same consideration that is shown to employing 






agencies against whom such appeals are taken. 






(1) At the time the radiogram referred to in Exhibit B was 
dispatched to plaintiff, the official of the RIF Unit in charge of plain- 
tiff's appeal already knew what the decision in said appeal would be. 







(m) Contrary to the statements contained in the radiogram 






referred to in the preceding requested admission, the RIF Unit of CSC 






could, on the date of dispatch of said radiogram, have informed plaintiff 






as to the decision in said appeal. 
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i (n) The failure to inform plaintiff as to the decision in his 
ie appeal at the time of the dispatch of the radiogram referred to in the pre- 


ceding requested admission was based upon CSC policy or policy of the 
said RIF Unit and was not a literal inability to inform plaintiff at that 
time. 

(o) As a result of the advance information given to the Army 
Department respecting the decision of plaintiff's appeal by the said RIF 
Unit, the Army Department had more than three (3) times the number of 
days allowed by CSC regulations in which to prepare and submit an 
appeal from that decision. 

107 (p) The Army Department did not file any appeal from 
the decision of the RIF Unit in plaintiff's appeal within the time specified 
by CSC regulations. 

(q) The Army Department did not request, and the CSC 
did not grant, an enlargement of the time for filing an appeal by the 
Army Department from the decision of the RIF Unit respecting the appeal 
of plaintiff. 

(r) The Army Department's so-called "appeal" from the 
decision of the RIF Unit in the matter of plaintiff's appeal was deter- 
mined by the BAR after private communications between one or more 
officials of, or attached to, BAR and civilian and/or military officials 
of the Army Department without notice of such communications being 
given to plaintiff at such time or times. 

(s) The decision of July 16,1954 by BAR purporting to 
reverse the favorable decision obtained by plaintiff from the RIF Unit 


was not decided upon by BAR in the usual or due order of business and 





in fact other subsequently filed appeals were received and decided by 
said BAR while the appeal involving plaintiff was still pending before it. 

(t) BAR's delay in the determination of the appeal involv- 
ing plaintiff (referred to above) was arranged for the benefit of the Army 
Department in order to allow the Army Department, by supplemental 
communications, to convince BAR that it should reverse the decision of 
the RIF Unit which favored plaintiff. 
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(u) During the pendancy of the aforementioned appeal be- 
fore BAR, officials of, or attached to, BAR solicited and received data 
from the Army Department which was calculated to influence or justify 
a decision of BAR adverse to plaintiff. 

(v) During the period referred to in the preceding re- 
quested admission, and prior to informing plaintiff as to its decision, 

108 BAR gave advance information to the Army Department as to its 
intended decision. 

(w) Except for plaintiff's case in CSC, and excluding any 
actions subsequent to the date hereof, BAR has never reversed the RIF 
Unit of CSC on the grounds that the RIF Unit improperly or incorrectly 
ruled that the competitive level was unreasonably restrictive. 

(x) Excluding actions subsequent to the date hereof, plain- 
tiff's case is the only appeal in which BAR ever reversed the RIF Unit 
of CSC on any competitive level issue. 

(y) Not more than fifteen (15) hours were spent in review- 
ing or reconsidering the appeal filed by plaintiff on July 31, 1954 by any 
one CSC official who contributed to, or who was responsible for, the 
decision of BAR dated January 21,1955. 

(z) The total time spent by all BAR officials (excluding 
typist, stenographers, etc.) on plaintiff's appeal of July 31,1954 did 
not exceed fifteen (15) hours. 

(za) There is no reasonable justification for the failure of 
BAR to act sooner than January 21,1955 on the appeal filed on July 31, 1954. 


(zb) During the delay referred to in the preceding requested 
admission, BAR received and adjudicated several other requests for re- 


consideration (or appeals) from its own decisions. 
(zc) No request for reconsideration (or appeal from a BAR 
decision) has ever taken so long to answer as the time involved in this 


instance. 


/s/ Charles F. O'Neall 
Attorney for Plaintiff 
* ok 


* * 
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; 109 [Filed October 18, 1955] 
‘i HEADQUARTERS 
: WESTERN AREA COMMAND 
- Civilian Personnel Office 


APO 227 US Army 
DEPARTMENT OF THE ARMY 
NOTIFICATION OF PERSONNEL ACTION 
Name: Mr. Maurice F. Freudiger 
Date of Birth: Dec. 3, 1914 
Journal or Action No.: AGO B-301636 4. Date: June 30,1953 
. Nature of action: Reduction in Force. 
Effective date: June 30, 1953 
Civil Service or other legal authority: A6. 101(h) CSC Reg. 


SS Se eS 


FROM TO 


Asst Civ. Pers. Officer 
Job # 23 


GS-201-12, $7240.00 p.a. 
2132020 P-2933 SOA-00250 


Civilian Personnel Section 
Western Area Command, APO 227 
Kaiserslautern, Germany 


USAREUR 77-7812-01 10 03 
Field. 


13. Remarks: 
1. US Citizen - US Recruit - Eligible for free quarters. 
2. Reason for separation: Local separation. Letter Orders No. 
6-199 this headquarters, dated 23 June 1953, authorizes delayed 
transportation for employee, dependents and household goods to 
be completed prior to 21 October 19583. 
3. This action is subject to all applicable laws, rules and regu- 
lations and may be subject to investigation and approval by the 
U.S. Civil Service Commission. The action may be corrected or 
canceled if not in accordance with all requirements. 


/s/ Anna W. Lewis 
Appt. Unit Supervisor 
FOR THE APPOINTING OFFICER 


15. Veteran's Preference: 5 Pt. yes WWH: yes 
17. Sex: M 18. Race: W. 19. Appropriation: 2132020 P-2933 SOA- 
00250 








110 ENCLOSURE #9 (page 1 of 8) - 
November 27, 1953 ™ 


U.S. Civil Service Commission 
Washington 25, D. C. 


Gentlemen: 

Reference is made to an appeal against separation in a reduction 
in force which is now pending with the Board of Appeals and Review. The 
Reduction in Force Unit made a determination that: the position of Em- 
ployee Utilization Officer GS-12 should have been in the same competi- 
tive level as my position of Assistant Civilian Personnel Officer GS-12 
and so advised me by letter, dated August 25,1953. The organization 
for which I worked, however, has appealed the Commission's decision, 
and I have now been asked on November 25, 1953, to comment on the 
letters from Headquarters Western Area Command, Headquarters US 
Army in Europe, and the Department of the Army. 

The letter from Hq Western Area Command, 17 Aug 53, en- 
deavors to make the following point: ''That differences exist (between the 
two positions) which are significant in recruitment, training, and assign- 
ment, thus making interchange of personnel not feasible." 

To support this point, various extracts from FPM R3, DACPR 
R3, Manual of Evaluation Standards for Civilian Jobs in the Department 
of the Army, and Civil Service Handbook X-118 are quoted and phrases 
which are deemed especially pertinent are underlined. 

First, extracts from pages 10 and 11, FPM R3, are given; no 
part of the definition of "Extent of Competitive Level" is underscored. 

The significant phrases of this definition have been completely overlooked. 
They are "line of work" and ''-whether or not they have different titles --." 
(p. 2, Ltr. HaWACom). 

In the quotation from DA CPR R3.4-2b (1), under the heading 
"Determining Competitive Levels, "' the following sentence is underscored: 
"Competitive levels will substantially conform to the 'job concept’ as 
defined in CPR P2." 
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This seems to me to be one of the key points. The Department 
of the Army in its attempt to interpret and simplify (?) the basic Civil 
Service Commission directive has almost stepped out of bounds. This 
wording here has led HgQACom and HqUSAREUR astray. Admittedly, 
the positions of EU Officer and Asst CPO are not the same job or other- 
wise under the "job concept" they would have the same job title. It is 
not necessary, however, for two positions to have the same job title to 
be in the same competitive level. These positions in question are defin- 

List itely in the same line of work. Following the line of reasoning 
laid down in DA CPR R3. 4-2b(1), the conclusion stated in par.1, page 8, 
ltr. HqWACom, were reached: "It is therefore concluded that the posi- 
tions of Civilian Personnel Officer and those of Employee Utilization 
Representatives are considered to be separate jobs and should be in 
separate competitive levels."' They are separate jobs but they definitely 
are in the same line of work and should be in the same competitive level. 
In fact, all four conclusions stated on pp 8-9 are based on this "job con- 
cept." 

The extracts from DA CPR R2 (p.3, Ltr. HqWACom) are used in 
an attempt to demonstrate that the positions of EU Officer and Asst CPO 
are not the same job. It is interesting to note, however, how very very 
similar the job controls, major duties and working conditions of the two 
positions actually are. The two specific job descriptions should be com- 
pared very carefully, point by point. As a sidelight, it should be noted 
that specific individual job descriptions were written for the two posi- 
tions at Hq WACom. Model standardized job descriptions for Asst CPO 
and EU Officer are not in existence. There are variations in such speci- 
fic job descriptions between the various commands under Hq USAREUR. 

Comparing the two job descriptions one sees that the personnel 
directives used as guide lines are identical. The work of both is subject 
to inspection by representatives of Hg EUCOM (now Hq USAREUR). The 
Asst CPO works under very general administrative supervision of the 
CPO (because he is military and not qualified to exercise more super- 


vision). The EU Officer ''Works under general administrative supervision 





112 
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of the CPO and/or Asst CPO. Supervision received is limited to discus- 
sion of problems areas to be covered, special projects to be undertaken, 
etc. Completed work is reviewed in terms of results obtained rather than 
for correctness of any of the technical phases."" The conclusion reached 
by Hq WACOM as stated in par. 2, p.8, that "the description for the 
position of Employee Utilization Officer - - - emphasized the technical 
independence of incumbent since work is not reviewed by the supervisor 
for correctness of any of the technical phases," is misleading. Actually, 
the technical independence is not emphasized. It is not even specifically 
stated. This should be checked against par.1, Major Duties, of the Asst 
CPO job description which states in part: "Gives technical advice and 
decisions to section chiefs on unusual, precedent-setting, or policy de- 
termination matters. - - - Explains contemplated projects, interprets 
new and revised regulations and directives, discusses operating prob- 
lems encountered by the section chiefs, and makes determination on 
controversial questions." (Underscoring supplied). What is meant by 
the terms, "technical phases" and "technical review" used in par. 2, 
p.8? Itis granted that the Asst CPO did not check the use within the EU 
Section of the technical devices of selection, evaluation, orientation, 
etc. It was not considered necessary since the EU Officer was qualified 
to supervise the application of such techniques. The further conclusion 
stated in par. 2, p.8, that "The Asst CPO, since he makes no technical 
review of the work of the EU Officer, is not required to have these 
technical qualifications,'’ gives rise to the question, ''How could the 
Asst CPO perform his technical duties as shown above satisfactorily if 
he is not required to have these technical qualifications ?" It is apparent 
that, in fact, the Asst CPO does have technical supervision over the EU 
Officer. 

Reference par. 3, Major Duties, p.8, ltr., Hq WACOM, in which 
the third conclusion as to why the two positions should not be in the same 
competitive level is stated; it is not claimed that the duties performed 
by the Asst CPO are "nearly identical" as used in the "job concept." 

To go back to the basic CSC directive, they are certainly, however, in 
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the "same line of work.'' The major duties of the EU Officer as stated 
here represent an "ideal"; they do not correspond too closely with the 
actual major duties shown on the official job description. Compare these 
major duties with the major duties for an Asst CPO (or CPO) as shown 
in the Manual of Evaluation Standards for Civilian Jobs in the Depart- 
ment of the Army, PartI, quoted on pp.4-5, ltr, Hq WACom, starting 


with the phrase (p.5) to provide leadership, guidance, and staff assis- 


tance to all levels of management in assuring that - and concluding at 
the end of subparagraph k. Actually, all duties listed here are considered 


by EU to be within its special province except the first four words in sub- 
paragraph e and perhaps part of subparagraph k. Also, duties shown for 
an EUR on p.7, subparagraph (1) compare rather closely with these 
duties for an Asst CPO. 

Reference par.4, pp.8-9, ltr, Hq WACom; this refers to train- 
ing requirements for EU Chiefs and states that the Department of the 
Army's EU course or its equivalent is required. The DA EU course is 
for three weeks. The DA CPO course of which two-thirds is devoted to 
EU also lasts three weeks. I have satisfactorily completed the CPO 
cource and, in fact, it is Army policy that all its CPO's and Asst CPO's 
attend this course. At the course I attended May 10-June 2,1950, many 
EU Chiefs who had missed the EU course and also many Position Classi- 
fiers attended. 

The point raised in the final paragraph of the letter by Hq WACom - 

113 that separate competitive levels for comparable positions had 
been established by the other area commands is a little misleading. 
Actually, the only other Asst CPO affected was at Hq Area Command, 
Heidelberg, and he had expressed a desire to return to the U.S. prior to 
the RIF action. 

Reference par.1, ltr, Hq USAREUR, 22 Aug 53; that the positions 
of CPO (and Asst CPO), and EU Officer of the same grade are not inter- 
changeable for determination of competitive levels had not been the con- 
sistent policy of Hg USAREUR. When Hq WACom called about the partic - 
ular case in question, it took Hq USAREUR practically all of one day to 


come up with a decision in this case. 
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Reference par. 2, ltr, Hq USAREUR; the point made here is . 
important - that if the positions of CPO and EU Officer are inter- 
changeable, then the positions of CPO (Asst CPO) and the Position 
Classifier should likewise be interchangeable. A point overlooked by 
Hq. USAREUR is this: standardized job descriptions are not used. Hq 
USAREUR should have compared the two job descriptions more closely. 
The specific job descriptions written for the specific command would : 
determine whether or not interchangeability is feasible. (Although posi- 
tion classifiers are supposed to set up jobs without regard to qualifica- 
tions of incumbents, such qualifications are, of necessity, inaccurate 
descriptions of actual duties performed). 

Another point made in par. 2 is that "specialized technical know- 
ledge is required for both positions of EU Officer and position classi- 
fier - - - civilian personnel officer positions are primarily required to 
administer an overall civilian personnel program with merely general 
knowledge of the specialized activities of salary and wage administration 
and employee utilization."" This, of course, ties in with the preceding 
paragraph, above. I wish to refer back again to the two specific job 
descriptions, that of the EU Officer and Asst CPO. The latter is required 
to "give technical advice to the section chiefs."" A more detailed discus- 
sion of the technical aspects of the Asst CPO position is given above in 
the second paragraph, page 2. 

Again, reference par.2, ltr, Hq USAREUR; the statement is 
made that "personal qualifications of individuals who happen to have a 
background in one of the specialized fields is not believed reason to 
affect the interchangeability of positions, nor the breath of competitive « 
levels.” Again, reference is made to the specific job descriptions of . 
the two positions, Asst CPO and EU Officer. Personal qualifications 
normally do not enter into the picture, but in cases where such personal 
qualifications are reflected in the performed duties as shown in the offi- 

114 cial job descriptions, they do have significance. 

Reference the point made by Hq USAREUR That the positions of 

Asst CPO and position classifier should also be interchangeable if those 
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of the Asst CPO and EU Officer are interchangeable; a partial answer 
has been given above (second paragraph, page 4). I should like to give 
a brief historical summary of the development of the salary and wage 
administration program and the employee utilization program. A classi- 
fication program, as it was known then, was first set up in the Civil 
Service Commission after the passage of the Classification Act of 1923. 
Up until World War II (i.e. 1942) the Commission normally allocated 
jobs to the appropriate grade level. Job sheets were often prepared by 
the departments, subject to Commission audit. Due to the rapid expan- 
Sion resulting from the war, authority was given to various departments 
to do the complete classification job subject to Commission audit. There- 
fore, since 1923 there has existed a classification program, and in the 
Department of the Army since 1942. On the other hand, the employee 
utilization program, as such, has existed in the European Command 
since July 1949 (at most posts), and in some Army installations in the 
U.S. a year earlier (in a few instances in 1947). The present CPO's 
and Asst CPO's have taken a very active part in organizing and training 
and starting the EU programs. Mr. George H. Hieronymous, present EU 
officer, Department of the Army, in an article on "Employee Utilization 
in the Department of the Army" has this to say: "After four or five years 
all installations have elected to operate their civilian personnal programs 
on this pattern (employee utilization). Although many Army installations 
are still doing no better than maintaining a reasonable acceptable civilian 
personnel program, with emphasis on keeping jobs filled, the paper work 
straight, and keeping out of trouble with the Civil Service Commission, 
the majority have accepted the Utilization plan as a way of life and are 
making it work effectively." (P.9, I, "A Departmental Viewpoint, Vol. 
16, No.2, Personnel Administration, SPA, March, 1953). It seems 
apparent to me that there are still many reservations about the program. 
Incidentally, instead of calling the employees of the utilization section 
"specialists" they are called "generalists". 

Further, it is interesting to note that when Hq EUCOM wished to 
start its employee utilization program, the man chosen for the position 
of EU Officer was Mr.Chester Beeman, who had formerly been Chief, 
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Salary and Wage Administration, at Hq EUCOM. As the program was 
organized at the posts, the person normally chosen to be EU Officer 


was the former Placement Officer, as being the individual best acquainted 
with the personnel directives to be applied. Training played a subor- 
dinate part generally being lost in the shuffle. At Hq Bremerhaven Port 
of Embarkation I kept a Training Officer until September 1950 when Hq 
EUCOM forced a change. Now, in Europe, Training Officer positions 
are being reestablished. At two places in Europe where the experiment 
of combining salary and wage administration and employee utilization 
was tried, the former chief of salary and wage administration was, in 
each instance, chosen as the chief of the combined section (at Munich 
Military Post and HQ EUCOM Exchange System, Nuremberg). Both re- 
organizations were subsequently changed. 

The point of this historical resume is this: no one person was 
completely responsible for installing the EU program; it was a joint 
effort involving the CPO, Asst CPO, Placement Officer, Training Officer, 
and Employee Relations Officer. It was generally recognized that Salary 
and Wage Administration was the most "Technical" operation in the civilian 
personnel program. Although I, personally, have had experience in job 
sheet writing and have often sat down with an employee and the position 
classifier and gone over the job point by point to show the employee the 
values assigned, to the major duties and how the final grade was arrived 
at, I have had little actual experience in evaluating jobs. I do know that 
it has been successfully demonstrated that a Chief, Salary and Wage Ad- 
ministration, can perform satisfactorily as Asst CPO, or CPO, or as 
Employee Utilization Officer. Lines of promotion, normally, are from 
EU to Asst CPO, or from S&W Admn to Asst CPO. I believe that I have 
demonstrated that the reverse is true for Asst CPO to EU Officer; whether 
or not it is true for S&W Admn would depend upon the specific job descrip- 
tions of the two positions. It is not believed that it would be true in the 
case under discussion. It should be noted that most of the so-called 
utilization techniques are actually personnel techniques which have been 


in general use by the civilian personnel office staff for many years. A 
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well-rounded personnel man knows:and uses many of these techniques 


constantly, no matter what his’ position. There is nothing secret or 


sacrosanct in the operations of employee utilization. 

Reference 2nd paragraph, itr, DA 11 Sep 53; the "job concept, "' 
as used in DA CPR R3, has led the Department of the Army astray again. 
The job titles are not the same, but a close comparison of the two job 
descriptions reveal that they definitely are in the "same line of work." 
There are no significant differences in recruiting requirements. It is 
interesting to note what Mr. Douglas Leonard, Asst Director of Civilian 
Personnel, Hq 2nd Army, has to say: 'In the beginning it appeared that 
our friends in Regional Offices of the Civil Service Commission regarded 
the EU Representative job with a jaundiced eye. With a conviction that 

116 'there weren't no such animal’ they determined that only persons 
qualified as Personnel Officers could be considered eligible for such 
jobs. Such decision was logical and sobering to those specialists who 
were obliged to become EU Representative Trainees at a Grade 5 level." 
(P.12, Part II, "An Army Command. Viewpoint," Personnel Adminis- 
tration, SPA, Vol. 16, No.2, March, 1953.) 

The difference in work methods mentioned in above-cited second 
paragraph also are not considered significant. This has been discussed 
fully, above, in the comments on the technical nature of the Asst CPO 
position. Mention is made by the Department of the Army of the work 
of the EU job carried on at the worksite. This applies more particularly 
to lower level EU jobs - not the EU Officer GS-12. Actually, as shown 
on the job description, the Asst CPO spends a large portion of his time 
in the field (par.5, Major Duties): ''- - Attends meetings and conferences 
of key operating officials to discuss and explain the policies and pro- 
cedures of the local personnel program. - - Advises Commanding Offi- 
cer and his staff on all phases of the personnel program. Establishes 
and maintains effective working relationship with key personnel at all 
echelons of command - - ." Under par.4, Major Duties, the EU Officer 
job description, it states: "Through subordinate supervisors, plans, 
lays out, and directs a large staff of D/A and German Employee Utiliza- 
tion Representatives engaged in all phases of the program - -." (The key 
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phrase is "through subordinate supervisors). Par.3, Major Duties, also 
brings out that the EU Officer "conducts periodic surveys of the instal- 
lations and organizations serviced to determine the efficiency of the 
program." Thus, it is apparent that there is a great deal of similarity 
between the duties of the two positions, and also between the work 
methods employed in the two positions. Many of the technical devices 
such as evaluation, assistance visit, etc., are also used by the Asst 
CPO in his dealings with supervisors. 

Reference third paragraph, ltr, Dept. of the Army, knowledge 
requirements of the two positions; the technical nature of the Asst CPO's 
work has been discussed above. The EU Officer brought specific opera- 
ting problems to the Asst CPO for solution; such solution could only be 
arrived at through an application of technical knowledge. The two specific 
job descriptions should be compared. It is evident that the Department 


of the Army was thinking in very general terms and not paying close 


attention to the specific job descriptions. 


The point about line of promotion and competitive levels, men- 

tioned in the fourth paragraph, ltr, Dept.of the Army, has been dis- 
Lid cussed at length in the first paragraph, page 6, above. 

Reference fifth paragraph, ltr, Dept. of the Army; the policy 
referred to has thus far, applied only to two positions in Europe. It 
is not a tremendous problem and would not cause a cataclysm of disaster 
if it is changed. 

At my permanent grade level, GS-11, the same line of reason- 
ing applied above holds true in considering the positions of CPO (Asst 
CPO) and Appointment Unit & Pay Roll Supervisor GS-11. (Job descrip- 
tion attached to my letter of 6 May 53). 

In conclusion, reference is made to FPM R3, pp.10-11. I have 
shown that the "job concept, " used in DA CPR R3, has been carried to 
extremes. The two jobs are in the ''same line of work" even though 
they have "different titles."" I have pointed out that differences which 


are significant in recruitment, training, or assignment do not exist. 
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I have shown, I believe conclusively, that interchangeability of 


personnel occupying the two positions in question is feasible in both 
directions. A primary factor which has been considered is the content 
of the two specific job descriptions. I have also shown that interchange 
of personnel between the positions of Asst CPO and Salary and Wage Ad- 
ministration Officer would likewise be feasible under certain circum- 
stances, depending upon the official job descriptions. I have also 
pointed out that salary and wage administration is much more "technical" 
than employee utilization. 

I have also shown that substantially the same knowledge, techni- 
que, and know-how are required to get the two jobs (Asst CPO and EU 
Officer) done satisfactorily. 

Thus, I believe that the decision of the Reduction in Force Unit, 
Civil Service Commission, which upheld my original appeal should like- 
wise be upheld. 

Sincerely yours, 
Maurice F, Freudiger 


3604 T St., N. W. 
Washington 7, D. C. 
EMerson 2-5942 


118 [Enclosure #10] 
June 12,1954 


U. S. Civil Service Commissioners, 
U. S. Civil Service Commission, 
Washington, D. C. 


Gentlemen: 

Now is the time for your board of Appeals and Review to take 
final favorable action in my reduction in force appeal. My initial letter 
concerning ‘the appeal was written to the CSC May 6, 1953; under date of 
August 25,1954, a letter to me from your office states: 

"We have made a determination in your case that the position of 
Elizabeth L. Rives, employee Utilization Officer, GS-12, should have 


been in the same competitive level as yours if the position descriptions 
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are correct. This would place Elizabeth Rives below you on the reten- 
tion register. We so notified the Commanding General, Headquarters 
Western Area Command, APO 227, c/o Postmaster, New York, New 
York. We were advised by that office that they were appealing our decision 
through Department of Army channels within seven days." 

The Army's appeal was received by your BAR on Sept. 21, 1953. 
On Nov. 27, 1953, upon verbal request of a BAR employee, I submitted 
a brief on the case to the BAR. Apparently, no further action has been 
taken in the case. 

I have just discovered that the Civilian Personnel Office, Head- 
quarters Western Area Command (Kaiserslautern, Germany), has been 
reauthorized a GS-12 position and is attempting to recruit someone from 
the United States. The position I had occupied was that of Assistant 
Civilian Personnel Officer GS-12; for the last few weeks of my service I 
had been detailed to the position of Civilian Personnel Officer, Kaiserslau- 
tern Branch Civilian Personnel Office. It is this last-mentioned position 
which is being established and filled by stateside recruitment. This 
information came from Miss Anna Lewis, Chief, Administration and 
Pay Roll, GS-11, at the Civilian Personnel Office, Headquarters Western 
Area Command. 

In view of this reauthorization and reestablishment of the GS-12 
position the Army has absolutely no excuse for not reinstating me im- 
mediately. The Army should be satisfied now that if Iam reinstated and 
am placed in the position of Employee Utilization Officer, GS-12, the 
present incumbent of that position, a personal protege of the Employee 
Utilization Officer, headquarters U.S. Army in Europe (Heidelberg), will 
not lose her job. Upon arrival back in Germany, I could immediately be 
transferred back to my former position without the necessity of the Com- 


mand's having to take reduction in force action against her. 


The fact that stateside recruitment is being attempted by the 
Army to fill the GS-12 position can be verified by checking with the Over- 
seas Recrypiting Branch of the Department of the Army. 

I have attempted to keep this case simple. I could also have based 


my original appeal on excessive narrowness of the competitive area and 
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thus caused the Army to have to revamp its whole reduction in force 
program. An employee signs an agreement with the Army for two years' 
service in Europe. His destination is usually not known until he arrives 
at Heidelberg. From there he is assigned to one of the Commands for 





duty without any choice on his part. I was under such an agreement as 
Civilian Personnel Officer GS-12 at Bremerhaven Port of Embarkation. 
When Rhine Military Post (now Western Area Command) was established 
early in 1951, Hq USAREUR wrote a letter to the Commanding General, 
BPE, ordering my release within ten days for transfer to the position 

119 of Assistant Civilian Personnel Officer GS-12 at Kaiserslautern. 
I was described in the letter as being the best qualified person in Europe 
for the position in question. I had no choice in the matter nor did the 
Commanding General, Bremerhaven Port of Embarkation. This is all 
a matter of record and certainly indicates that the competitive area in 
a reduction in force should be the whole theater rather than each separate 
command. 

Thank you very much for future prompt action on your part in the 

final settlement of this case; I expect to be reinstated immediately by 
order of the Commission. 


Very truly yours, 


Maurice F. Freudiger 


134 Elm Street 
Reno, Nevada 


120 [Enclosure #11] 


UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D. C. 
July 16, 1954 


Mr. Maurice F. Freudiger 
134 Elm Street 
Reno, Nevada 


Dear Mr. Freudiger: 

Reference is made to your letter of May 2, 1954, to President 
Eisenhower, of June 15, 1954, to Senator Olin D. Johnston, of May 2, 
1954, and of June 12,1954, to the Commission, and of June 19, 1954, to 





TN 
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the Commissioners individually, concerning the appeal of the Department 
of the Army from a prior decision of the Commission disapproving your 
separation from a Schedule A civilian position in a reduction in force at 
Headquarters, Western Area Command (formerly Rhine Military Post), 
Kaiserslautern, Germany. This appeal has now been carefully consi- 
dered by the Commission's Board of Appeals and Review. 

As a result of this review, the Board has reversed the prior de- 
cision disapproving your separation and has sustained the Department's 
appeal. In effect, this affirms the Department's action in Separating you 
in the reduction in force. A copy of the letter to the Department, ex- 
plaining the basis for this decision, is enclosed for your informs tion. 

For the Commissioners: 

Sincerely yours, 


/s/ John E. Blann, Chairman 
Board of Appeals and Review 


Enclosure 7137 


121 [Enclosure 7137, U.S. Civil Service Commission ] 


UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D.C. 
July 16, 1954 


Mr. Robert H. Willey 

Acting Director of Civilian Personnel 
Department of the Army 

Washington 25, D. C. 


Dear Mr. Willey: 

Your appeal from a prior decision of theCommission, disapprov- 
ing the separation of Mr. Maurice F. Freudiger from a Schedule A posi- 
tion as Assistant Civilian Personnel Officer, GS-12, at Headquarters, 
Western Area Command (formerly Rhine Military Post), Kaiserslautern, 
Germany, in a reduction in force, has been carefully considered by the 
Commission's Board of Appeals and Review. 

The prior decision is based on a finding that Mr. Freudiger's posi- 
tion as Assistant Civilian Personnel Officer, GS-12, should have been 


placed in the same competitive level with the position of Miss Elizabeth 
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L. Rives, Employee Utilization Officer, GS-12. Mr. Freudiger is en- 
titled to veteran preference and was in retention group I-A while Miss 
Rives, a non-veteran, was in retention group II-B. If their positions 
. had been in the same competitive level, Miss Rives would have been 
separated and Mr. Freudiger would have been retained. The Department 
. of the Army contends that a specialized staff-type position in the field of 
employee utilization is not sufficiently similar to the general line-type 
position as Assistant Personnel Administrator that any incumbents of 
the two positions would be immediately interchangeable, and consequently 
these positions do not belong in the same competitive level. 
In its review, the Board has noted that the distinctions in the 
work of the two positions are more significant than the points of simi- 
+ larity. The positions functioned in different degrees of rank although in 
the same grade. The incumbent of the employee utilization position was 
under the supervision of the Assistant Civilian Personnel Officer. Im- 
mediate interchangeability would not be possible in any case where a 
122 veteran preference employee could claim an adverse action in 
being shifted from the higher ranking to the lower ranking of the two 
positions. Further, there are distinct differences between the positions 
in the qualifications emphasized. 
On the basis of the above facts, the Board has reversed the pre- 


vious finding and has sustained the appeal of the Department. A copy of 





this decision is being furnished to Mr. Freudiger. 
For the Commissioners: 
Sincerely yours, 


John E. Blann, Chairman 
Board of Appeals and Review 
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123 [Enclosure #12 | 
July 31, 1954 


United States Civil Service Commissioners, 
United States Civil Service Commission, 
Washington, D. C. 


Gentlemen: 

Under authority contained in R3, Federal Personnel Manual, and 
the Veterans Preference Act, it is respectfully requested that you re- 
view my reduction-in-force appeal. Decision of the Reduction-in-Force 
Unit, of August 25, 1953, upheld my appeal, and decision of the Board of 
Appeals and Review, of July 16, 1954 (received on July 26,1954), re- 
versed the original favorable decision. It is my sincere belief that my 
appeal should be upheld. 

It is the Department of the Army's and the Board of Appeal and 
Review's contention, that my former position of Assistant Civilian 
Personnel Officer GS-12 and the position of Employee Utilization Officer 
GS-12 are dissimilar enough so that immediate interchangeability would 
not be possible. A careful study of the specific functions of the two posi- 
tions would seem to indicate otherwise. Your consideration of this point, 
in particular, is requested. 

If, however, the above-mentioned contention is still upheld after 
such consideration, the point that I made in my original appeal of May 6, 
1953, that on the basis of my permanent grade level GS-11 my position 
should be in competition with that of the Appointment Unit and Pay Roll 
Supervisor GS-11 (copies of job descriptions attached to original appeal), 
should still be considered by the three Commissioners. It is a specific 
fact that in the functioning of these two positions there was a great deal 
of overlapping of duties, and upon my departure from Western Area 
Command, the Civilian Personnel Officer designated, in writing, the 
Appointment Unit and Pay Roll Supervisor GS-11 to be acting Civilian 
Personnel Officer in his absence. 

If my appeal is not upheld, the reduction-in-force system as 
presently set up is meaningless. Take my case, for example. I have had 


fourteen years' experience in governmental personnel work and four 
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years' service in the U.S. Air Force, chiefly in the field of military 
personnel, and have risen in rank from CAF-2 to GS-12. I should never 
have accepted the higher graded position and then I would not have been 
reduced in force. All incentive for a person to seek to advance himself 
is removed under the present system. 

Reference is made to the letter from the Chairman, Board of 
Appeals and Review, to Senator Malone, dated July 21, 1954. I quote: 
"Since both positions are excepted in Schedule A, there is no require- 
ment for the incumbent of either to be moved to a different position to be 
retained in the reduction in force."' Attention is invited to the provisions 
of R3, Department of the Army Civilian Personnel Regulations, which 
apply the reduction-in-force system to overseas positions even though 
they are in Schedule A. 

My side of this case is presented at length in the brief which I 
submitted to the Board of Appeals and Review on November 27,1953. It 
respectfully requested that you review the complete case on the basis of 
which the Board of Appeals and Review reversed the original decision 
and if Iam not upheld, please consider my former position in competition 
with the position of Appointment Unit & Pay Roll Supervisor GS-11. 

Sincerely yours, 


Maurice F. Freudiger 
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124 [Filed October 21, 1955] 


PLAINTIFF'S REQUEST FOR ADMISSIONS FROM 
DEFENDANT SECRETARY 


Pursuant to Rule 36 of the Federal Rules of Civil Procedure, 
plaintiff Maurice F. Freudiger requests Wilber M. Brucker (defendant 
Secretary in this action) within eleven (11) days after service of this 
request to make the following admissions for the purpose of this action 
only and subject to all pertinent objections to admissibility which may 
be interposed at the trial:- 

i. Before the end of the second day following advice to the 
Washington installation of the Army Department that CSC had ruled in 
favor of plaintiff on the appeal of May 6, 1953 (Exhibit A to Complaint), 
the Office of Civilian Personnel of the Western Area Command at 
Kaiserslautern, Germany was informed respecting that decision. 

2. The Army Department did not file or prepare any "appeal" 
from the aforementioned decision within seven (7) days after notice of 
that decision was received by the Office of Civilian Personnel of the 
Western Area Command at Kaiserslautern, Germany. 

3. Subsequent to the dismissal of plaintiff, the Civilian Per- 
sonnel Office of the Western Area Command requested recruitment of 

125 a person to fill a GS-12 position for which plaintiff was qualified. 

4, Plaintiff was not offered the position referred to in the pre- 
ceding requested admission. 

o. Defendant Secretary admits that in pleading laches as a de- 
fense to the Complaint herein, he relies exclusively upon the mere 
elapsing of time. 


/s/ Charles F. O'Neall 


Attorney for Plaintiff 
* a * * 





128 


129 
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[Filed November 18, 1955] 


AFFIDAVIT ON BEHALF OF THE UNITED STATES 
CIVIL SERVICE COMMISSIONERS IN RESPONSE TO 
PLAINTIFF'S REQUEST FOR ADMISSIONS 


I, William C. Hull, Executive Assistant to the United States 
Civil Service Commissioners, being duly sworn, state that I have legal 
custody of the Commission's records relating to the case of Maurice F. 
Freudiger, the plaintiff in this suit, that I have caused to be made a 
thorough review of the plaintiff's administrative file, and that I hereby 
answer the Request for Admissions in the exact order by numbers and 
letters as set forth in plaintiff's request as follows: 

1(a). The Commission neither admits nor denies that the copy of 
Standard Form 50 attached to plaintiff's pleading is a true and correct 
copy of such form because that form was issued by the Department of the _ 
Army and the Commission has no official copy of it in its records. The 
Commissioners are therefore without knowledge as to whether this Stan- 
dard Form 50 is a genuine copy. 

1(b). Admitted. 

1(c). Admitted. 

1(d). Admitted. 

1(e). Admitted. 

2(a). Denied as a matter beyond the Commission's knowledge. 
The plaintiff's case was processed in the Commission without agency ob- 
jection to his status as a "veteran" possessing a "Satisfactory" perfor- 
mance rating. However, the Commission records contain no proof of 
either requested admission. 

2(b). Admitted. See (h) below. 

2(c). Denied. The plaintiff's appeal was directed to the Fourth 
Civil Service Region so that it was necessary to forward it to the Reduc- 
tion In Force Unit following its receipt in the Civil Service Commission. 

2(d). Admitted. On August 6,1953, the Acting Chief, Examin- 
ing and Placement Division, directed a tentative decision and inquiry 
letter to the agency in Europe. The purpose of this procedure was to 
expedite the processing of the plaintiff's appeal which related to an 
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overseas employment. By reason of the tentative nature of the decision 
at that time there was no necessity for communicating with the plaintiff. 
This action was in no sense prejudicial to the plaintiff but, instead, re- 
sulted in the decision of the Reduction In Force Unit sustaining the ap- 
peal in his behalf. 

2(e). Denied. The August 6, 1953, letter referred to in (d) above 
is attached as Defendant's Exhibit 1 and speaks for itself. At no time 
was any communication of the type alluded to by the plaintiff, issued by 
the Reduction In Force Unit or any other division of the Civil Service 
Commission. 

130 2(f). Denied. The tentative decision and inquiry letter (Defen- 
dant's Exhibit 1) was prepared on August 5, 1953, and dated and dispatched 
on August 6,1953. As evidenced in that letter, no final determination of 
the plaintiff's case had been made at that time. 

2(¢). Denied. See (d), (e) and (f) above. 

2(h). Admitted. As shown by (qd), (e) and (f) above, no final deter- 
mination was made on the plaintiff's case until verification of the posi- 
tion descriptions and competitive levels referred to in the letter of August 
6,1953, were received from the agency. The last available information 
indicates that such verifications were received via telephone from the 
Army Message Center during the period August 20-24, 1953. 

2(i). Denied. The established policy is and has been to issue final 
decisions Simultaneously to both parties. As previously explained, the 
plaintiff's appeal related to an overseas employment which prevented a 
personal investigation by the Commission's staff. By reason of this fact, 
the tentative decision and inquiry letter of August 6,1953, was utilized 
as the most expeditious means of processing the plaintiff's appeal. 

2(j). Admitted. There is no statute or regulation that is in any 
way controlling with respect to the use of such a tentative decision and 
inquiry letter. It is Commission practice, as stated in (i) above. 

2(k). Denied. The Commission makes every effort to process 
appeals with complete impartiality. The innuendo contained on this re- 


quest is wholly unwarranted and false and completely refuted by the 
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record evidence which establishes the Commission's objectivity in the 
present case. 
131 2(1). Denied. The radiogram was dispatched on July 27, 1953, 


whereas, no final determination was made in the Reduction In Force Unit 





on the plaintiff's case until receipt of the agency's verifications in the 
period August 20-24, 1953, (See (h) above). 

2(m). Denied. See (h) and (e) above. 

2(n). Denied. See (h) and (1) above. 

2(0). Denied. The letter of the Acting Chief, Examining and 
Placement Division, was dated and dispatched on August 6,1953. The 
Headquarters Western Area Command, directed its Notice of Appeal to 
the Commissioners on August 15,1953. In this notice of appeal was the 
first information given to the Commission that the job descriptons and 
competitive levels for which verification was asked on August 6th were 
correct. Thus the final decision of the Reduction In Force Unit, in favor 
of Plaintiff, could not have been made prior to August 15,1953. Assum- 
ing but not conceding that the agency could be considered as having re- 
ceived notice of a decision from the letter of August 6, 1953, that letter 
would have been received on approximately August 8th and the Appeal 
Notice of which was received on August 15th, would have been filed 
within the seven (7) day appeal period. (See 5C. F.R., 1954 Supp. 20. 9(b).) 
In any event the agency would not have had "More than three (3) times 
the number of days allowed by the Civil Service Commission Regulations." 
The Plaintiff was notified of the decision in his favor by letter of August 
25, 1953. 

2(p). Denied. See (0) above. 

2(q). Admitted. No "enlargement" was necessary as the agency's 
appeal was timely filed. 

2(r). Denied. There were no "private communications" whatso- 
ever between the agency and the Civil Service Commission. 

132 2(s). Denied. The plaintiff's appeal was decided by the Board 
of Appeals and Review in due course. There is no set order or formula 


as to when cases are decided. Cases are set forth for consideration by 
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the Board of Appeals and Review in the order of their receipt insofar 
as circumstances permit. The varied individual complexities of the 
different types of appeals processed in the Board of Appeals and Review 


operate to determine the dates of decisions. The plaintiff's case was 


4 


treated no differently than any others in this respect. 

2(t). Denied. As explained in (s) above there was no intentional 
delay in the plaintiff's appeal. There were no "supplemental communi- 
cations” of the nature alluded to by the plaintiff. 

2(u). Denied. The Board of Appeals and Review at no time soli- 
cited any "data" from the agency as implied by the plaintiff. 

2(v). Denied. The agency and the plaintiff were notified simul- 
taneously of the Board of Appeals and Review decision by letter of 
July 16, 1954. 

2(w). Denied as irrelevant and immaterial. The official records 
of the Board of Appeals and Review are not constituted in a manner that 
permits a categorical answer to this request. Moreover, this fact, if 
known, could have no proper relevancy to the plaintiff's appeal. Each 
case is decided by the Board of Appeals and Review on its individual 
merits and a Statistical comparison with previous unrelated appeals 
would be wholly immaterial. 

2(x). Denied as irrelevant and immaterial. See (w) above. 

138 2(y). Denied as irrelevant and immaterial. The official records 
of the Board of Appeals and Review are not constituted in a manner that 
makes possible an answer to this request. Moreover, the inquiry is 
wholly immaterial. The plaintiff's appeal was carefully considered by 
the Board of Appeals and Review and while the hours expended are un- 
known, such a time ‘element would have no bearing on the validity of 
the decision reached. It is interesting to note in this regard that ina 
letter to the Civil Service Commission dated November 27,1953, the 
plaintiff complains that "it took Headquarters USAREUR practically all 
of one day to come up with a_ decision on this case."" (Emphasis supplied). 
In other words, while he once complained of excessive length of a day's 
consideration, he now complains that "not more than fifteen (15) hours" 


is an insufficient time. 
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2(z). Denied. See (y) above. 

2(za). Denied. The Board of Appeals and Review was operating 
under an exceptionally large work load in this period. The processing 
time involved in the plaintiff's appeal was in no manner improper under 
the circumstances then in existence. 

2(zb). Denied as irrelevant and immaterial. As explained in (s) 
above, the plaintiff's appeal was processed in due course by the Board 
of Appeals and Review. The timeliness of actions by the Board of 
Appeals and Review in other cases could have no proper bearing on the 
plaintiff's case which was processed as promptly as circumstances per- 
mitted. 

2(zc). Denied as irrelevant and immaterial. Decisions by the 
Board of Appeals and Review are not based upon the amount of time con- 
sumed in processing cases. The processing time of the plaintiff's appeal 
in the Board of Appeals and Review was neither the most lengthy nor the 
shortest but this is entirely irrelevant to the issues in his case and the 
validity of the Board of Appeals and Review decision. 


134 /s/ William C. Hull 
Executive Asst. to the Com- 
missioners 


[JURAT dated November 7, 1955. ] 


135 [Filed November 18, 1955] 
EXHIBIT 1 


Commanding General 

Headquarters, Western Area Command 
APO 227 

c/o Postmaster 

New York, N. Y. 


Dear Sir: 
We have received a letter from Mr. Maurice F. Freudiger appeal- 


ing his reassignment to a lower grade as the result of a reduction in force. 
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Mr. Freudiger in his letter has charged that the competitive 
level in which his position was placed was excessively narrow. To 
substantiate his claim he has submitted a copy of his position descrip- 
tion and one for the position of Employee Utilization Officer, GS-12. 

He has also submitted a copy of the competitive level in which his name 
appears and a copy of the competitive level in which the name of 
Elizabeth L. Rives, Employee Utilization Officer, GS-12, appears. 

He feels that these two positions should have been included in the same 
competitive level. 

We have reviewed the two position descriptions mentioned above 
and have determined that the jobs should have been placed in the same 
competitive level. Had these two positions been placed in the same 
competitive level Mr. Freudiger’s name would have appeared above 
that of Elizabeth Rives. 

Kindly verify the correctness of the enclosed position descrip- 
tions and the two copies of the competitive levels submitted by Mr. 
Freudiger. Also advise this office if Elizabeth L. Rives has been re- 
tained in her present capacity. 

If the position descriptions and competitive levels are correct, 
and if Elizabeth L. Rives has been retained in her present capacity, 
there appears to have been a violation of the Retention Preference Regu- 
lations. Had the competitive level been properly set up, Elizabeth L. 
Rives' name would have been reached before that of Mr. Freudiger. 

136 If the above is correct, please advise this office what corrective 
action has been taken to bring your action into conformance with the 
terms of the Retention Preference Regulations. 

If the above is not correct we would appreciate your comments 
as soon as possible. 

Sincerely yours, 


/s/ Evelyn Harrison 

Acting Chief 

Examining and Placement 
Enclosure 6722 Division 


137 [Certificate of Service] 
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138 [Filed November 22, 1955] 
ANSWER TO REQUEST FOR ADMISSIONS 
Wilber M. Brucker, Secretary of the Army, answers the Plain- 
tiff's "Request for Admissions", in the above entitled case as follows: 
The factual material upon which Admissions or Denials can be 
» based, is not immediately available to the Secretary of the Army. Some 
of the material is in Germany, some is in St. Louis, Missouri, and some 
may have been destroyed in accordance with Army Regulations. 
Expeditious efforts are being made to assemble the material 
which is in existence in Germany and the United States. As soon as the 
material is available the Secretary of the Army will answer Plaintiff's 
Request for Admissions, in detail, pursuant to Rule 36 of the Federal 
a Rules of Civil Procedure. 
FOR THE SECRETARY OF THE ARMY: 


/s/ John W. Martyn 
Administrative Assistant 


‘ [JURAT dated November 18, 1955. ] 
139 [Certificate of Service | 
140 [Filed February 9, 1956] 





ANSWER TO REQUEST FOR ADMISSIONS 
Wilber M. Brucker, Secretary of the Army, answers the Plain- 

tiff's Request for Admissions in the above entitled case, as follows: 

y 1. The Office of Civilian Personnel, Western Area Command 
at Kaiserlautern, Germany, was informed of the decision made by the 
Civil Service Commission, which ruled in favor of plaintiff on his Appeal 
of 6 May 1953, by a letter dated 6 August, 1953, from the Civil Service 
Commission to The Commanding General, Western Area Command, 
Germany. This letter was received in the Headquarters of the Command- 
ing General, Western Area Command, Germany, at 1800 hours on 11 
August 1953. The Chief of Civilian Personnel was informed of the above 


mentioned decision on 12 August 1953. 
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2. The "Appeal" was prepared by Marion L. Smoot, Major, 
Infantry, Civilian Personnel Officer, Western Area Command, 
Kaiserslautern, Germany, and transmitted to the Civil Service Commis- 
sion, Washington, D. C., by an electrically transmitted message dated 
12 August 1953, being number WACCP2336. 

141 3. On 30 June 1953, Mr. Freudiger was separated from his 
position of Assistant Civilian Personnel Officer, headquarters Western 
Area Command for return: to the United States. 

On 12 March 1954 changing organizational requirements indicated 
that there was a need for additional civilian assistance in the personnel 
office of the Kaiserslautern office of the Western Area Command. 

On 17 March 1954, Headquarters USAREUR a new job of 
Civilian Personnel Representative, GS-201-12, to the Kaiserslautern 
office was created. Mr. Freudiger was not qualified for the new job. 

4. Mr. Freudiger was not offered the new job created on 17 
March 1954 as indicated in preceeding paragraph 3. 

2. Defendant Secretary denies that in pleading laches as a de- 
fense to the complaint herein, he relies exclusively upon the mere 
elapsing of time. Furthermore, this question calls for a legal con- 
clusion which is not subject to interrogatories. 

FOR THE SECRETARY OF THE ARMY: 


/s/ John W. Martyn 
Administrative Assistant 


[JURAT dated January 11, 1956. | 


142 [Certificate of Service | 


150 [Filed November 25, 1957] 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 
AND JUDGMENT 


This matter having come on for hearing on June 11,1957, and the 
Court having considered all of the pleadings, affidavits and evidence, and 
a full and complete hearing having been afforded the parties hereto, the 
Court this 21st day of November, 1957 makes the following findings of 


fact and conclusions of law: 
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Findings of Fact 

1. The plaintiff, Maurice F. Freudiger, was employed by the De- 
partment of the Army as Assistant Civilian Personnel Officer, GS-12, 
Headquarters, Western Area Command, Department of the Army, 
Kaiser Lautern, Germany. 

2. Defendants are the Secretary of the Army and the Commis- 
sioners of the Civil Service Commission, respectively. 

3. Ina letter dated May 8, 1953 plaintiff was advised that he was 
being separated by reasons of reduction in force from his position in that 
said position was being abolished. 

4. Plaintiff would not have been relieved of his job if a "compet- 
ing employee" with lower retention credits were being retained in the 
same competitive level; but on April 30,1953, the retention register for 
the Western Area Command reflected that for the competitive level desig- 
nated Assistant Civilian Personnel Officer, GS-12, the plaintiff alone was 
so registered, and that there were no other employees competing at that 
level. 

2. By letter dated May 6,1953, plaintiff appealed to the Civil 
Service Commission upon the ground that the competitive level was ex- 
cessively narrow. The Commission found that the competitive level was 
excessively narrow. 

151 6. On August 6, 1953, the Commission directed the Department 
of the Army to take corrective action, and plaintiff was subsequently ad- 
vised of this decision by letter dated August 25, 1953. 

7. By wire message dated August 7, 1953, the Department of the 
Army filed an appeal from this decision properly directed to the United 
States Civil Service Commission. 

8. On July 16,1954, the Civil Service Commission issued an order 
sustaining the Department of the Army's action in placing the Assistant 
Civilian Personnel Officer and the Employee Utilization Officer in dif- 
ferent competitive levels. 

9. The decision sustaining the Department of the Army action, on 
July 16,1954, was a final administrative decision by the Civil Service 


Commissioners. 





6& 
10. By letter dated July 31,1954, plaintiff sought reconsideration 
by the Civil Service Commission. After review, the Commission affirmed 
its prior order and plaintiff was so advised by letter dated January 21, ” 
1955. 

11. Entertaining the plaintiff's request of July 31,1954, for re- 
consideration was discretionary, and did not affect the finality of the ¢ 
Commission's decision of July 16, 1954. 

12. The instant suit was filed on May 11,1955. 

13. The amount involved in this suit exceeds $3000. 00, exclusive 
of interest and costs. 

14. The action of defendants was in all respects proper and in 
accordance with applicable rules and regulations. 

15. The acts done by defendants were within the scope of their 
discretion and exercised as required by law. 

16. The defendants did not act arbitrarily and capriciously. 

17. The Department of the Army positions of Assistant Civilian 
Personnel Officer and Employee Utilization Officer are under different 
competitive levels as defined by applicable rules and regulations. 

Conclusions of Law 

1. This Court has jurisdiction of this cause. 

2. The evidence adduced by plaintiff has failed to establish under 
the law and the facts that he is entitled to the relief claimed. 

3. Defendants are entitled to judgment. 

152 Judgment 

It is therefore ORDERED, ADJUDGED AND DECREED that plain- 
tiff take nothing and that this action be dismissed on the merits. 

Made this the 21st day of November, 1957. 


/s/ Daniel H. Thomas * 
District Judge 
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158 [Filed December 16, 1957] 
MOTION TO VACATE FINDINGS OF FACT AND CON- 
¥ CLUSIONS OF LAW AND JUDGMENT 
1. Plaintiff asks the Court to vacate the Findings of Fact and 
Conclusions of Law, and the Judgment, that were filed herein on 25 
> November 1957. Plaintiff further asks that this Court thereafter re- 
» consider the pleadings and evidence and, upon such reconsideration, 
to enter judgment for plaintiff. 
Procedural Considerations 
2. Upon oral instructions of the Honorable Daniel H. Thomas, 
the United States District Judge who presided at the trial of this case, 
plaintiff prepared and submitted Proposed Findings of Fact and Con- 
é clusions of Law. Counsel for plaintiff served copy thereof upon the 
- defendants. Thereafter,plaintiff received copy of a letter dated 26 
June 1957, signed by Oliver Gasch, Esquire, the United States Attorney 
for the District of Columbia, and directed to Judge Thomas. In that 
letter, which was based upon an admittedly "hasty reading" of plaintiff's 
Proposed Findings, Mr. Gasch asked the Court to suspend decision in 
the case until the defendants were allowed to submit proposed findings. 
The text of the letter of 26 June 1957, is as follows:- 
i; 159 "Dear Judge Thomas: 





I have just received a copy of the plaintiff's draft of 
Findings of Fact, Conclusions of Law, and Judgment in the 
above entitled case. A hasty reading of this to me con- 
strains me to request thatI, too, be permitted to submit to 
* you proposed findings of fact and conclusions of law. Itis 
inconceivable that Your Honor could adopt this draft as the 
Court's ruling and I respectfully request that Your Honor 
withhold any ruling until such opportunity has been afforded. 


Respectfully, 


: OLIVER GASCH 
United States Attorney." 


As is apparent from a reading of Mr. Gasch's letter, the objection ex- 
pressed in his letter was to the "draft" or style or wording of the Pro- 
posed Findings that had been submitted by the plaintiff. It is clear that 
at the time he wrote his letter of 26 June 1957, Mr. Gasch was hoping 
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only that the Court would modify some of the language contained in the 
Proposed Findings of Fact and Conclusions of Law that had been sub- 
mitted by plaintiff. If the purpose of Mr. Gasch's objection had been 
other than an attack on the text or draft of the plaintiff's Proposed 
Findings, his letter would have been worded differently and he would 
have indicated a concern with respect to the judgment that was contem- < 
plated at that time. ¢ 

3. Rule 7(b) of the Federal Rules of Civil Procedure provides 
that a litigant must seek relief of this Court by motion. Neither law 
(whether statutory, court rule, or court decision) nor custom supports 
or condones the employment of letter correspondence as a means of 
requesting action or approval of a Judge of this Court in any proceedings 
in this Court. Insofar as Mr. Gasch's letter of 25 June 1957 amounted . 
to notice to the Court of the fact that Mr. Gasch intended to file opposi- * 
tion to plaintiff's Proposed Findings, the letter might be excused as being 
amere surplusage. Insofar as the letter amounted to a request for per- 
mission to file Proposed Findings of Fact and Conclusions of Law en- 

160 tirely different and inconsistent with the theretofore announced 
position of this Court, the letter must be regarded as an entirely in- 
appropriate vehicle. 

4. When a Judge of this Court asks one litigant to prepare Findings 
of Fact and Conclusions of Law which will support judgment in favor of 
that litigant, opposing counsel is entitled as a matter of right to file 
opposition to any part of the Proposed Findings of Fact and Conclusions 
of Law. Further, if the objecting litigant sincerely believes that there 
are certain positive facts that the Court must find and that there are 
certain conclusions that the Court must agree to, and if those Findings 
of Fact and Conclusions of Law differ from those drafted by the other ‘ 
litigant, he may and should submit alternative proposed findings of fact; 
and, this he may do either as a separate document or they may be set 
forth within the text of his "Opposition." 

5. Rule 7(b) cited above is not a rule without substance. It is 
only when a formal motion is made that the opposing litigant is in a 
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position to know that the Court is asked to take specific action. Only 
then is the litigant on notice of a need to take steps to protect his in- 
terests. When plaintiff read the letter of 26 June 1957, he understood 
it to be a querulous and unanalytical complaint by Mr. Gasch. He not 
only understood it to be thus and so, but plaintiff insists it amounted to 
- nothing more or less than the wail of a losing litigant. Nothing in that 
° letter suggested that Mr. Gasch was asking the Court to reconsider its 
decision. Clearly, the only suggestion of the letter of 26 June 1957, was 
to beg leave of the Court for an opportunity to soften some of the phras- 
ing employed in the draft of the Proposed Findings of Fact and Conclusions 
of Law that plaintiff had submitted. 


161 6. Since the Proposed Findings of Fact and Conclusions of Law 
s submitted by plaintiff had been tendered to the Court on oral request of 
- the Trial Judge, that document constituted the point of departure with 


reference to which any criticism should have been based. If the Trial 
Judge had wanted competitive Findings of Fact and Conclusions of Law 
submitted, he had only to indicate that fact to the attorneys and they 
would have been submitted. However, since the Trial Judge had asked 
only the plaintiff to submit Proposed Findings of Fact and Conclusions of 
Law, that submission constituted the basic document with reference to 

* which opposition or criticism would have to be directed. Not having re- 
ceived any criticism of his Proposed Findings, plaintiff was surprised 


and puzzled to receive copy of a letter dated 21 August 1957, from the 





Trial Judge in this case, addressed to Mr. Gasch, which reads as 
follows:- 
"Dear Sir: 


I have not yet received from you proposed Findings 
of Fact and Conclusions of Law in the above matter as re- 
quested in your letter to me of June 26th. Please submit 

r° the same at an early date. 


| 
| 
| Yours Very Truly, 


Daniel H. Thomas, 
District Judge." 


Shortly after receipt of the letter of 21 August 1957, Mr. Gasch pre- 


pared and submitted Proposed Findings of Fact and Conclusions of Law. 
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With minor changes, those Findings of Fact and Conclusions of Law 
were adopted by this Court. Upon receiving copy of the Proposed 
Findings of Fact and Conclusions of Law prepared by Mr. Gasch, plain- 
tiff submitted the following letter to Judge Thomas under date of 4 
September 1957:- 
163 "Dear Judge Thomas: ‘ 


"Reference is made to 'Defendants' Proposed Findings 
of Fact and Conclusions of Law' in the above captioned case 
that were forwarded to you by Oliver Gasch, Esquire, on 30 
August 1957. 


"In forwarding that material, Mr. Gasch purports to 
be responding to your letter of 21 August 1957. Presumably, 
therefore, Mr. Gasch has read your letter of 21 August as 
inviting him to submit such Proposed Findings as he would 
like to see the Court adopt in this litigation. . 


< 


"I do not read your letter of 21 August as extending » 
any Such invitation to Mr. Gasch. Instead, that letter asked 
only that Mr. Gasch submit the material he had referred to 
in his letter of 26 June 1957. Mr. Gasch's letter of 26 June 
expressed strong dislike for the specific ‘draft’ of the 'Find- » 
ings of Fact, Conclusions of Law, and Judgment’ which I had 
prepared and forwarded to you on 21 June 1957. AsI read 
the basic letter from Mr. Gasch, he sought permission to 
submit a rewording or aiternative draft of the proposed 
findings in favor of the plaintiff that would be more accep- 
table to the defendants. 


"I do not see how Mr. Gasch's letter of 26 June 
can be construed as asking the Court to receive proposed 
findings inconsistent with a verdict for the plaintiff. By 
the same token, my understanding of your letter of 21 
August to Mr. Gasch is that he was invited to submit such 
alternative wording of the previously filed proposed findings 
as he thought appropriate. 


"If I have misunderstood the situation, and if there 
is doubt as to whether judgment will be awarded to the plain- 
tiff, I would want to submit opposition to the Proposed « 
Findings which were prepared by Mr. Gasch. Since it is 
my recollection that you did not wish to receive briefs, I 
would not submit such opposition unless advised that it 
would please the Court. 


Respectfully, * 
Charles F. O'Neall." 
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7. Plaintiff was and is entitled to have the protection of Rule 7(b). 
If defendants have any basis for opposing the findings of fact as proposed 
by plaintiff, that opposition should be given in proper form so as to per- 
mit plaintiff to reply. It was wholly improper for defendants to submit 
tangential findings which the plaintiff was never allowed to believe could 

» or would be considered by this Court. 

. 162 Comments on the Facts Found and Conclusions Reached 

8. Before commenting on the major defect (to use a polite term) 
in the defendants' Proposed Findings of Fact and Conclusions of Law, 
there are two minor errors that deserve mention. 

(a). Paragraph 11 of defendants' Proposed Findings is a mixture 
of fact and legal conclusion. The "law" therein employed is error. But, 

4 more to the point is the fact that the conclusion is immaterial. Thus, 

. Finding #11 could have had importance only if the issue of laches was to 
be sustained. Since the defendants presented no evidence on the subject 
of laches, and since the defendants have the burden of proof any time 
that defense is raised, the issue of laches died on the vine. Although 
the Trial Judge evidently was aware of the fact that the issue of laches 
was no longer in the case, since defendants’ Proposed Conclusion of 
Law #3 was stricken (i.e., the Court rejected defendants’ proffered 

» conclusion that "plaintiff is guilty of laches"), the Court did not strike 


fact #11, which was material if, and only if, the defense of laches was 





to be sustained. 
(b). Paragraph #11 of defendants' Proposed Findings of Fact 
was clearly wrong. However, the trial judge himself corrected the error. 
9. The major defect in defendants' Proposed Findings of Fact is 
item #6, which reads thus:- 


» "6. On August 6, 1953, the Commission directed the 

. Department of the Army to take corrective action, and plain- 
tiff was subsequently advised of this decision by letter dated 
August 26, 1953." 


To appraise the magnitude of this error, reference should be made to 
paragraphs 2(f) through 2(n) of "Plaintiff's Request for Admissions from 
Defendant Commissioners" which was filed herein on 18 October 1955. 
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164 As reference to the cited request for admissions makes clear, 


plaintiff wanted to know prior to the trial whether or not the defendant 


Commissioners were willing to regard the letter of 6 August 1953, asa 
"decision" of plaintiff's appeal. For reasons which are obvious to any- 
one who will read and consider the rather obvious point of the questions 
2(f) through 2(n) cited above, the defendant Commissioners took the 
position (under oath) that the letter of 6 August 1953 was not a "final 
determination” and stated (under oath) that the communication of 6 
August 1953 was in the nature of an investigation of the facts. Having 
led the plaintiff to believe that the letter of 6 August 1953 was not a de- 
cision of his case, and that the letter of 6 August 1953 was only a step 
in the investigation of his appeal, the defendant Commissioners were 
estopped to contend that the letter of 6 August was a decision; and, of 
course they did not. It must be remembered that none of the defendants 
testified at the trial. In short, this Court had no basis for "finding" #6. 

10. If this Court were able to find, as a matter of fact, that the 
letter of 6 August 1953 constituted a final decision of plaintiff's appeal 
to the Civil Service Commission, plaintiff then respectfully suggests 
that this Court would be required to conclude that appropriate action 
should be taken against the Civil Service Commissioners or their spokes- 
man for misleading this Court and misleading plaintiff on a material 
point; and, in addition the plaintiff respectfully suggests that this Court 
would logically be required to conclude that the Civil Service Commis- 
sion had violated due process of law in plaintiff's appeal by giving secret 
and advance information of a decision to one party only in litigation pend- 
ing before it when acting as a quasi-judicial body. If such a conclusion 
is reached, the proceedings followed in the Commission would have to be 

165 regarded as fatally defective in view of the requirements of 
DISMUKE v UNITED STATES(1936) 297 US 167, 171-172. 
Conclusion 

11. Plaintiff suggests to the Court that the Proposed Findings of 

Fact and Conclusions of Law as originally submitted by plaintiff afford 


a fair, reasonable, and proper basis for decision. As the Trial Judge 
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will recall, counsel for plaintiff was asked to make the Findings of Fact 


and Conclusions of Law "in detail"; and, that document was prepared 
and submitted with the thought in mind that the Trial Judge would be able 
to use it as a point of departure. There has not been, and is not now, 
any question in the plaintiff's mind concerning the ultimate merits of 
his claim, and it is respectfully suggested to this Court that as a matter 
of law plaintiff is entitled to judgment. As this Court will recall, there 
was no evidence introduced which in any way impeached or contradicted 
any of the evidence offered by the plaintiff. Until plaintiff's evidence is 
impeached or contradicted, it is lawful proof. Plaintiff has requested 
the court reporter who took the notes of this case to transcribe the same, 
and plaintiff urges this Court to avail itself of the opportunity of further 
comment from counsel after the transcript has been completed. 
Respectfully submitted, 


/s/ Charles F. O'Neall 


Attorney for Plaintiff 
* * * * 


[Certificate of Service | 


167 [Filed December 19, 1957] 


MEMORANDUM OF POINTS AND AUTHORITIES IN 
OPPOSITION TO PLAINTIFF'S MOTION TO VACATE 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 
AND JUDGMENT 


I. 
Plaintiff's Motion is Not Timely 

On December 6, 1957 plaintiff filed a ''Motion for Enlargement of 
Time Within Which to Move for Reconsideration and/or New Trial." 
Defendants opposed such motion upon the grounds that it was not timely 
filed. The Court on December 13, 1957 granted plaintiff's motion. It is 
suggested that in view of the opposition filed by defendants demonstrating 
clearly that the time in which plaintiff was permitted by the rules to file 
a motion for a new trial had expired, plaintiff determined to move to 
vacate the Findings of Fact and Conclusions of Law and Judgment rather 
than to denominate his motion as a motion for a new trial. 


i 
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Whether considered as a motion for a new trial or as a motion 







to vacate Findings of Fact and Conclusions of Law the Federal Rules of 






Civil Procedure are equally dispositive of plaintiff's present motion. 






In support of this contention, defendants incorporate herein by 






reference and make a part hereof the Memorandum of Points and Au- 






thorities in Opposition to Plaintiff's Motion for Enlargement of Time, etc. 
Additionally, Rule 52(b) of the Federal Rules of Civil Procedure 


provides: 







168 '(b) Amendment. Upon motion of a party made not 
later than 10 days after entry of judgment the court may 
amend its findings or make additional findings and may 
amend the judgment accordingly. The motion may be made 
with a motion for a new trial pursuant to Rule 59. When 
findings of fact are made in actions tried by the court with- 
out a jury, the question of the sufficiency of the evidence 
to support the findings may thereafter be raised whether 
or not the party raising the question has made in the 
district court an objection to such findings or has made a 
motion to amend them or a motion for judgment." 













Rule 52(b) which provides for a motion to amend the Court's find- 






ings or to make additional findings is specifically included in Rule 6(b) 






as is Rule 59(b), the subject of plaintiff's earlier motion, wherein it is 






stated that the Court, "may not extend the time for taking any action 
under Rules 25, 50(b), 52(b), 59(b), . . .'' beyond the ten days after 
entry of judgment as provided by the rules. 







It is respectfully submitted, therefore, that such provisions are 






jurisdictional and that jurisdiction cannot be conferred on the Court to 






hear any such motions after the time period of ten days has expired. 
Il, 


The Court's Findings of Fact and Conclusions 
of Law and Judgment were in All Respects in 
Conformity with Law and the Facts Disclosed 


by the Record herein. 


Plaintiff's principal objection to the Court's findings of fact is 








directed principally to Finding No. 6 and if his position is understood 






specifically to the word "decision" in that finding. The Court's atten- 
tion is respectfully directed to the affidavit on behalf of the United States 


Civil Service Commissioners in response to plaintiff's request for 
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admissions. Under 2(d) the answers refer to a "tentative decision" and 


to the "tentative nature of the decision" and explain that the purpose of 
this procedure was to expedite the processing of plaintiff's appeal which 

related to overseas employment. In 2(e) there is a specific denial 
that any communication of the type alluded to by the plaintiff was issued. 
2(f) explains that the "tentative decision and inquiry letter" was dis- 
patched on August 6th. It is submitted, therefore, that in conjunction 
with all of the other pleadings, affidavits and exhibits in the record that 
the word decision used in the Court's Finding No. 6 is in no sense mis- 
leading to the Court. This is further demonstrated by the fact that the 
finding explains that the Commission directed the Department of the 
Army to take corrective action, and the word "this" decision refers to 
the Commission's direction to the Department of the Army. 

It is respectfully submitted, therefore, that for the reasons stated 
and for the further reasons disclosed by the record plaintiff's motion 
be denied. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Asst. United States Attorney 


/s/ E. Riley Casey 
Asst. United States Attorney 


/s/ Robert J. Asman 
Asst. United States Attorney 


[Certificate of Service | 


173 [Filed January 24, 1958] 


NOTICE OF APPEAL 
Notice is hereby given this 24th day of January, 1958, that 
Maurice F. Freudiger, the plaintiff in this cause hereby appeals to the 
United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 25th day of November, 1958 in favor 
of defendants W. M. Brucker, H. Ellsworth, C.H. Phillips and F. J. Lawton 


against said plaintiff, Maurice F. Freudiger. 
/s/ Charles F. O'Neall 
Attorney for plaintiff 


i 
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PLAINTIFF'S EXHIBIT 4 (1-N) 


HEADQUARTERS 
WESTERN AREA COMMAND 
CIVILIAN PERSONNEL SECTION 
APO 227 US ARMY 


C P 201 - Freudiger, Maurice F. 20 December 1952 
SUBJECT: Unsatisfactory Performance Appraisal 
TO: Mr. Maurice F. Freudiger 

Assistant Civilian Personnel Officer 

Western Area Command 

APO 227, US Army 

1. Since my appointment as Civilian Personnel Officer, Western 
Area Command, I have observed your work as Assistant Civilian Personnel 
Officer minutely. Upon arrival I was briefed on the civilian personnel 
situation at Western Area Command by members of Civilian Personnel 
Branch, USAREUR, Commanding General, Western Area Command, 
Deputy Commander, Western Area Command, S-1, Western Area Com- 
mand, as well as by my predecessor, Major Maurice J. Splaine. This 
thorough briefing indicated that there was a serious division within the 
section that was preventing the section from performing as a team. 

2. While performance of work specifically assigned to you has 
been satisfactory, overall performance as required by your job descrip- 
tion has been unsatisfactory. Specifically you have failed: 

a. To give technical advice and decision to branch and section 
chiefs in unusual, precedent setting, or policy determination matters. 
You have not foreseen, developed or coordinated studies of problems with- 
in the sphere of your duties and responsibilities. This has been accen- 
tuated by a distrust of you and your decisions by the branch and section 
chiefs. A lack of determination and initiative on your part has brought 
this about. 

b. To prepare Summary statements on such questions as cur- 
rent employment figures, strength authorizations, interpretation of per- 
sonnel policies, regulations, and directives as to their effect on the local 


program. 


fd) 
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Gs To establish and maintain effective working relationship 
with key personnel at all echelons of command so that they are fully aware 
e of personnel practices, laws, procedures and regulations which are perti- 
nent to their operating problems. 

d. To use your initiative to start new projects or to follow 

thru on controversial cases requiring immediate action. 
a e. Staff officers of this command have lost confidence in your 
ability and do not feel confident in calling upon you for decision and in- 
terpretation of personnel practices, laws, procedures, and regulations. 
In this respect I have had to curtail my field visits to be available to 
command and staff for advice and decision. You have recently been 
making assistance visits to branch offices to study and analyze local 
operations. On these visits you have indicated an inability to make de- 
n cisions in accordance with the established policy of this section. It 
should not be necessary to refer each problem observed during these 
visits to my attention when they are within the determination of your 
. duties. 

3. It is my belief that you have had the experience and ability to 
perform at your present level of responsibility. It is vital and neces- 
sary, however, that you perform in the fullest capacity in order that 
this section may accomplish its assigned tasks. In order to do this you 
must: 

a. Show initiative in performance of your duties as outlined 
in your job description. 

J b, Regain confidence of command and staff by positive per- 
formance of your work. 

Ca Maintain the highest level of conduct, both on and off the 
job. 
> 4. This letter will be regarded as a letter of warning of unsatis- 

factory performance. If improvement as required by this attached stan- 
dard of performance is not satisfactory by 21 March 1953 it will be 


necessary to initiate removal action. MARVIN L. SMOOT 


1 Incl Maj Inf. 

Standard of Performance Civ Pers Officer 

Certified True Copy of signed, undated copy: /s/ Catherine M. McGrady 
Capt. WAC 





rn 
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DEFENDANT'S EXHIBIT 1-A 


RETENTION REGISTER 
30 April 1953 


Competitive Area : Western Area Command 


Competitive Level : Asst Civ. Pers. Officer, GS-12, 
CL Code: 201 


Retention Credits Action 

GROUP I: 

Subgroup A: 

FREUDIGER, Maurice F. 18 

Subgroup B: 
Distribution: 

1 - Adm 

1 - EU 

RETENTION REGISTER 
30 April 1953 
Competitive Area : Western Area Command 
Competitive Level ; EU Officer, GS-12, CL Code: 201A. 
Retention Credit Action 

GROUP I: 

Subgroup A: 

Subgroup B: 

RIVES, Elizabeth L. 19 

Distribution: 
1 - Adm 
1- EU 
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PLAINTIFF'S EXHIBIT 2‘(1-B) 


HEADQUARTERS 
WESTERN AREA COMMAND 
APO 227 US ARMY 


CP 230. 33 8 May 1953 
SUBJECT: Reduction in Force 


TO: Mr. Maurice F. Freudiger 

Asst Civilian Personnel Officer 

Western Area Command 

APO 227, US Army 

1. The Western Area Command is required to reduce its work 

force due to budgetary limitations. The loss of four Department of the 
Army spaces has created the necessity for the Civilian Personnel Section 
to eliminate certain jobs and establish others in an effort to cope with 


Command-wide personnel cuts. Therefore, your position as Department 





of the Army Assistant Civilian Personnel Officer, GS-12, is being 
abolished. 

2. The Retention Register for your competitive level indicates that 
you are the only employee on the register, Accordingly, unless a place- 
ment opportunity arises, your active service on the job must be terminated 
at the close of business, 13 June 1953. A reasonable offer of reassign- 
ment may not be made at this time since no vacancy for which you qualify 
and which would protect your salary exists within this Command. 

3. Although no reasonable offer may be made to you at this time, 
you are advised that three Training Officer positions are being established 
in the Civilian Personnel Section. The grade of these positions has not 
been determined but it is anticipated that they will be allocated at GS-9. 
Should you desire consideration for one of these positions, you should 
immediately report to Miss Swartz, Employee Utilization Representative, 
for interview in order that your qualifications in this field may be deter- 
mined. 

4. Every effort will be made to arrange for your continued employ- 


ment within the US Army Europe if you so desire. It is requested that you 


indicate on the attached indorsement the action you desire to be taken by 
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this office and return it immediately. Your successful placement will 
be governed by the availability of positions for which you are qualified 
and eligible within limitations stated in your indorsement. Placement 
in other Commands is voluntary on the part of the receiving installation. 

5. Your attention is invited to the following administrative details, 
which govern the processing of Reduction-in-Force personnel, in the event 
that no reasonable offer may be made or that no other positions in the 
Command have been located prior to expiration of your notice period and/ 
or the date of your departure from this Command: 

a. Transportation: 

(1) Current Reduction-in-Force regulations provide that you 
are entitled to immediate return transportation to the US if you are not 
given a reasonable offer of reassignment. 

(2) If you so desire, the travel time for return transportation 
to the United States may be included in the thirty day notice period pro- 
viding that shipping space is available. 

b. Resignation: If a reasonable offer of reassignment is not made 
and you wish to resign prior to the expiration of the notice period, your 
resignation will be involuntary due to Reduction-in-Force and you will 
have the same rights to which you would have been entitled had you elected 
to remain through the notice period. 

c. Leave: 

(1) You are to continue working in your present assignment, 
or as detailed, during the period of notice, except for such time as you 
are authorized leave or are on an interview scheduled by this office. 

(2) Regulations provide that you may request thirty days leave 
in Europe prior to your return to the US. Maximum consideration will 
be given by your supervisor to such a request; however, there is no 
requirement that it be approved. 

d. Rights of Appeal: 

(1) If you feel that the regulations have been so administered 
that there has been a violation of your rights, you may institute a griev- 
ance within ten days of receipt of this notice, as provided in EUCOM 
(Army) Manual 700-1, Parts E-2 and R-3. 
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(2) Only employees who are in a statutory retention period 
following military service may appeal against an alleged failure to make 
a reasonable offer of reassignment. 

(3) You may remain in the command in an annual leave or 
leave without pay status until the highest level in USAREUR to which 
you appeal has rendered its decision on your appeal, if initiated within 
the prescribed ten days. 

(4) You may as an alternative, appeal direct to the Civil 
Service Commission, within ten days of receipt of this notice. Such an 
appeal should be submitted to: 


Director 
Fourth US Civil Service Region 
Washington 25, D.C. 


6. Miss Isabelle J. Swartz, Employee Utilization Representa- 
tive in this office, room 222, telephone 8766, will assist you in further 
placement and provide you with any additional information which you 
may desire. She will make available to you the regulations pertaining 
to reduction in force or grievances and the Retention Register of your 
competitive level, if you so desire. 

7. On behalf of the Commanding General, I wish to express 
sincere appreciation for your services during your period of employ- 
ment in this Command. 


MARVIN L SMOOT 
Major Inf 
Civilian Personnel Officer 


1 Incl 


1st Ind Form 
* KK 


PLAINTIFF'S EXHIBIT 3 (1-0) 
CIVILIAN PERSONNEL OVERSEAS EMPLOYMENT EVALUATION FORM 


Items 1 through 6 shall be executed by ALL CIVILIAN employees, upon 
commencement of separation action, whether voluntary or involuntary 


1. NAME (indicate whether Mr., Mrs. or Miss) Date of Birth 
Mr. Maurice F. Freudiger 3 Dec 1914 








5. 
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a. US Home Address (Permanent) b. Date Expected to Reach 
that Address 


Prior to 21 Oct 1953 


Alpine, Texas 


a. Title of Last Position Held Overseas 

Assistant Civilian Personnel Officer 
b. Last Grade GS-12 b. Step Within Grade 2 
a. Name and Location of Employing Unit 


Hq, Western Area Command, Civilian Personnel 
Office, APO 227, US Army 


b. Length of Service in Unit 
2 yrs 1 month In Command 7 yrs 1 month 
Reason for Leaving 


Reduction in Force. Mr. Freudiger left without completing 
Civilian Personnel Overseas employment evaluation form. It is 
understood that he was interested in obtaining employment in 
Europe, however, location, approximate date and entrance salary 
are unknown. 


a. Interested in Other Overseas Employment? (ff yes, employee 


must furnish a new, current SF 57) YES X NO 
b. Where Unknown 
c. Approximate Date Unknown 


d. Minimum Acceptable Entrance Salary Per Annum Unknown 


FOLLOWING ITEMS WILL BE COMPLETED BY 
CIVILIAN PERSONNEL OFFICER 


Information Furnished by the Employee has been Verified: 
YES n/a NO 

a. Last Efficiency Rating b. Date Given c. Regular xX 
Satisfactory 30 Nov 1952 Administrative 


Place an "X" in the Appropriate Blocks Below. If Any Item is 
Checked Unsatisfactory, Explain Fully on Reverse Side. 


Item Superior Satisfactory Unsatisfactory 
Sobriety x 


Adjust- 
ability x 


Product- 
ivity x 
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Item Superior Satisfactory Unsatisfactory 
d. Social 

Conduct ».4 
e. Other 

Sick Leave Record x 


NOTE: Only those employees rated satisfactory or superior on all 
items under par 9 will be considered for further overseas 
employment. They will be given preference in filling va- 
cancies in your command, 


Genuineness of the Above Statements Must Be Confirmed 
by Both the Civilian Personnel Officer and the Employee's 


Supervisor 

SUPERVISOR 
Date Title Civilian Personnel Signature Marvin L Smoot 
Officer, WACom Maj Inf 


Civilian Personnel Officer 
CIVILIAN PERSONNEL OFFICER 


Date Title Civilian Personnel Signature Marvin L Smoot 
Officer, WACom Maj Inf 
Civilian Personnel Officer 


COMMAND: US ARMY, Europe, Western Area Command 
art: 


1 July 1950 

Mr. Maurice F. Freudiger was employed under the immediate 
supervision of the undersigned from 8 September 1952 until his separa- 
tion in reduction in force on 30 June 1933. The following explanation is 
furnished of items rated as Unsatisfactory on the reverse: 

Item 9c: From 8 Sept 1952 until 28 February 1953, Mr. Freudiger 
served as Assistant Civilian Personnel Officer. During this period he 
performed specifically assigned tasks satisfactorily, but showed no 
leadership, initiative or desire to perform in a manner that would in- 
dicate willingness or the ability required of an employee at his level 
of responsibility. On the contrary, his attitude had an adverse effect 
on internal office unity. 

At meetings with French and German authorities at which Mr. 
Freudiger was expected to lead the discussion and represent the Com- 


mand, he displayed a lack of organization, planning or unity of operation. 


a 
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As a result of these weaknesses, the attached letter concerning 
his unsatisfactory performance was issued to Mr. Freudiger on 20 De- 
cember 1952. Subsequent to receipt of the letter, Mr. Freudiger's 
performance improved to some extent and on 1 March 1953, due toa 
reorganization of the office, he was assigned duties as the Civilian 
Personnel Representative in Charge of a Branch Civilian Personnel 
Office. However, his performance of these duties was not satisfactory. 
He failed to delegate responsibility, to take aggressive leadership in 
molding an effective office force and to make required decisions. He 
displayed immature and emotional reactions in situations which re- 
quired control and judgment. 

Item 9d: Mr. Freudiger's off-duty conduct has not been of the 
quality desired in an American employee. Although he is a married 
man with a family, his relationship with a secretary within the Civilian 
Personnel Office has been the subject of widespread unfavorable com- 
ment in this Command, bringing embarrassment upon this office. A 
memorandum to all employees of the Civilian Personnel Office setting 
forth the standard of conduct expected of them failed to bring about an 
improvement in Mr. Freudiger's off-duty conduct. 

Mr. Freudiger was informed in an interview with the under- 
signed o/a 12 June 53 of the content of the above evaluation. 

Although no adverse action was taken as a result of the at- 
tached letter of unsatisfactory performance, consideration was being 
given, immediately prior to the reduction in force, to the issuance of 
a second warning letter, based on the duties of the new position, to 
apprise him of specific deficiencies. However, since the constructive 
effects of such a letter would have been nullified by the reduction in 
force, the letter was not issued; in lieu thereof, this final exit evalua- 
tion was given. 

For the above reasons, Mr. Freudiger is not recommended for 
further overseas employment in positions at a responsible level. 


/s/t/ MARVIN L SMOOT 
Maj Inf 
Civilian Personnel Officer 
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DEFENDANT'S EXHIBIT 1-R 
JOINT MESSA GEFORM 


FROM: (Originator) Date-Time Group 150740Z 
COMGEN WEST AREA COMD Jneassifice 
KAISERSLAUTERN ne 

Original Message 

TO: CIVIL SERVICE COMMIS- Cryptoprecaution No 

SION WASHINGTON PEERS 


OK 


FROM WACCP 2336 
REFERENCE YOUR LETTER SIX AUGUST FIVE THREE FILE XRAY 
PD WILLIAM CLN JIG WILLIAM MIKE CLN JIG ROGER SUGAR CON- 
CERNING REDUCTION IN FORCE APPEAL OF MAURICE FOX FREU- 
DIGER RECEIVED ONE TWO AUGUST PD INSTALLATION APPEAL OF 
DECISION BEING SUBMITTED THROUGH DEPARTMENT OF ARMY 
CHANNELS WITHIN SEVEN DAYS PD 

This is a certified true copy: 


/s{ Marvin L Smoot 
Maj Inf 
Civilian Personnel Officer 


Drafter's Name *** 


Maj Marvin L Smoot, Civ Pers Officer OKO IO 
R. B. PEACOCK 
Cwo USA 

or ASST ADJUTANT 


DEFENDANT'S EXHIBIT 1-E 


HEADQUARTERS 
WESTERN AREA COMMAND 
APO 227 US ARMY 


AG 201 CP - Maurice F. Freudiger 17 August 1953 


The Commissioners 
United States Civil Service Commission 
Washington 25, D.C. 


Gentlemen: 
Reference is made to your letter of 6 August 1953, File X. W: 


JWM: jrs, concerning the reduction in force appeal of Mr. Maurice F. 


i 
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Freudiger. 

The position descriptions and competitive levels submitted by 
Mr. Freudiger are correct and Miss Elizabeth L. Rives has been re- 
tained in the position of Employee Utilization Officer, GS-12. Your 
attention is invited to the fact that Mr. Freudiger was not offered re- 
assignment to a lower grade, although he was given the opportunity for 
consideration for a position as Training Officer, GS-9, which he de- 
clined. A copy of the reduction in force notice issued to Mr, Freudiger 
and of his reply are attached. Since no suitable vacancies in a grade 
acceptable to Mr. Freudiger existed, he was separated in reduction in 
force on 30 June 1953. 

This installation desires to appeal the decision of your agency, 
under the provisions of Department of the Army Civilian Personnel 
Regulations R 3. 7-3e, on the basis that the two positions concerned 
should be in separate competitive levels. The following information is 
submitted in justification of this request for reconsideration by the 
Commissioners: 

The decision of this Command that the two positions 
would be in separate competitive levels was reached only after 

a careful review of the position descriptions and all available 

references and was based on the determination that differences 

exist which are significant in recruitment, training and assign- 
ment, thus making interchange of personnel not feasible. 

ae * * 5d oe 

The concurrence of Headquarters, US Army, Europe was se- 
cured prior to final determination that the two positions would be 
placed in separate competitive levels. This Command has been in- 
formed that other Area Commands within the US Army, Europe also 
have established separate competitive levels for comparable positions. 
Nonconformance by this Command would result in a lack of uniformity 
which would not be condoned by higher headquarters. 

Reconsideration by the Commission is respectfully requested. 


Sincerely yours, 
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R. B. PEACOCK 
Cwo USA 
edad Asst. Adjutant 


DEFENDANT'S EXHIBIT 1-E 


GPA 201 - Maurice F. Freudiger (17 Aug 53) 1st Ind 
SUBJECT: Appeal of Decision of US Civil Service Commission 


Headquarters, United States Army, Europe, APO 403 c/o PMN.Y., 
N.Y., 22 Aug 1953 


TO: Director of Civilian Personnel, Department of the Army 
Washington, 25, D.C. 


1, The appeal initiated in basic communication is concurred in 
by this headquarters. It has been the consistent policy of this head- 
quarters that the positions of civilian personnel officer (and asst CBO) 
and employee utilization officer of the same grade are not interchange- 
able for determination of competitive levels. It is considered that this 
policy is consistent with the regulations cited in basic communication. 

2. It is the position of this headquarters that there is no more 
interchangeability between these two types of positions than between 
the positions of civilian personnel officer and position classifier at the 
same grade. Specialized technical knowledge is required for both the 
positions of employee utilization officer and position classifier as is 
shown on attached position description for employee utilization officer 
of Western Area Command. However, civilian personnel officer posi- 
tions are primarily required to administer an overall civilian person- 
nel program with merely general knowledge of the specialized activities 
of salary and wage administration and employee utilization. This is 
clearly shown in the attached position description of the assistant civil- 
ian personnel officer of Western Area Command, who exercised non- 
technical supervision over the various civilian personnel activities. 
Personnel qualifications of individuals who happen to have a background 
in one of the specialized fields is not believed reason to affect the inter- 
changeability of positions, nor the breadth of competitive levels. 

3. In the establishment of the appropriate competitive level for 


a 
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the subject position, Western Area Command specifically obtained the 
approval of this headquarters, and processed the reduction in force 
action accordingly. It may be added that when applicable, the same 
separation of competitive levels exists at other subordinate commands 
of this headquarters. 

4, It is strongly recommended that this appeal be represented 
to the appropriate office of the Civil Service Commission to obtain per- 
mission for continuance of the present policy regarding separate com- 
petitive levels for the positions of assistant civilian personnel officer 
and employee utilization officer, of the same grade. 

FOR THE COMMANDER IN CHIEF: 


E. T. HENRY 
Colonel, AGC 


2Incls: n/c Assistant Adjutant General 


| DEFENDANT'S EXHIBIT 1-G 
11 September 1953 
United States Civil Service Commission 
Gentlemen: 

Pursuant to request contained in letter dated 6 August 1953 from 
your Office, file X.W:JWM:jrs, further information concerning the 
appeal of Mr. Maurice F, Freudiger is herein submitted. In addition 
to the statements and inclosures furnished by Hqs. U. S. Army Europe 
and Hqs. Western Area Command, this Office desires to make the fol- 
lowing observations with respect to Mr. Freudiger's contention that the 
competitive level in which his position was placed was excessively 
narrow. of 

The positions of Assistant Civilian Personnel Officer and Em- 
ployee Utilization Officer were placed in separate competitive levels 
because of the difference in recruiting requirements for the positions, 
as well as the difference in the work methods employed in the two types 
of positions. The Civilian Personnel Officer job is concerned with the 


broad administrative aspects of personnel management, whereas the 


@) 
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Employee Utilization job is concerned with techniques required in 
assisting supervisors at the work site in handling the intricacies of 
specific personnel problems encountered by line supervisors in the 
exercise of their daily Supervisory responsibilities. Furthermore, 
the evaluation standards for classifying the Employee Utilization jobs 
specifically exclude jobs, the paramount duties of which relate to gen- 
eral administration of the civilian personnel program and are not per- 
formed at the work site. 

Although some of the knowledge requirements are similar, the 
emphasis in Civilian Personnel Officer jobs is on administrative ability 
as contrasted with technical ability in the employee utilization field. 
The extent of the difference may be further explained by noting that the 
Civilian Personnel Officer job requires only a general knowledge of 
pertinent regulations and directives applying to the total personnel pro- 
gram, whereas the Employee Utilization job requires a detailed working 
knowledge of regulations and directives pertaining to the specific areas 
of the Employee Utilization Program. 

This Office recognizes fundamental differences between the 
broad knowledge and skills required of the Civilian Personnel Officer's 
job and the intensive knowledge and skills to be applied by technicians, 
and has established and approved for application those differences for 
recruitment and placement purposes. Although the Civilian Personnel 
Officer's job sometimes Serves as a normal line of promotion for the 
Employee Utilization Officer, it is not a requirement that the incumbent 
in the Civilian Personnel Officer's job come up through the employee 
utilization field. Accordingly, interchange of personnel in these jobs 
in both directions is not considered feasible. 

In view of the above, it is concluded that the action taken in this 
case has not been in violation of applicable policies and regulations. 
Accordingly, it is respectfully requested that favorable consideration 
be given to the request of the Command that it be permitted to continue 


its policy of maintaining separate competitive levels for the positions 
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of Assistant Civilian Personnel Officer and Employee Utilization 
Officer. 
Sincerely yours, 


Signed 
R. H. WILLEY 
i Incl Acting Director of Civilian Personnel 
BL dtd 17 Aug 53 
w/1 ind & 1 incl 


Copies Furnished: G&AB, OCP; Dir Civ Pers (Reading File); CIN 
USAEUR 


DEFENDANT'S EXHIBIT 1-J 


U.S. CIVIL SERVICE COMMISSION 
Washington 25, D.C, 


July 16, 1954 


Mr. Robert H. Willey 
Acting Director of Civilian Personnel 
Department of the Army, Wash., D.C. 


Dear Mr. Willey: 
Your appeal from a prior decision of the Commission, dis- 
approving the separation of Mr. Maurice F. Freudiger from a Sched- 


ule A position as Assistant Civilian Personnel Officer, GS-12, at 


Headquarters, Western Area Command (formerly Rhine Military Post), 


Kaiserslautern, Germany, in a reduction in force, has been carefully 
considered by the Commission's Board of Appeals and Review. 

The prior decision is based on a finding that Mr. Freudiger's 
position as Assistant Civilian Personnel Officer, GS-12, should have 
been placed in the same competitive level with the position of Miss 
Elizabeth L. Rives, Employee Utilization Officer, GS-12. Mr. Freu- 
diger is entitled to veteran preference and was in retention group I-A 
while Miss Rives, a non-veteran, was in retention group II-B. [If their 
positions had been in the same competitive level, Miss Rives would 
have been separated and Mr. Freudiger would have been retained. The 
Department of the Army contends that a specialized staff-type position 
in the field of employee utilization is not sufficiently similar to the 
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general line-type position as Assistant Personnel Administrator that 
any incumbents of the two positions would be immediately interchange- 
able, and consequently these positions do not belong in the same com- 
petitive level, 

In its review, the Board has noted that the distinctions in the 
work of the two positions are more significant than the points of simi- 
larity. The positions functioned in different degrees of rank although 
in the same grade. The incumbent of the employee utilization position 
was under the supervision of the Assistant Civilian Personnel Officer. 
Immediate interchangeability would not be possible in any case where 
a veteran preference employee could claim an adverse action in being 
shifted from the higher ranking to the lower ranking of the two posi- 
tions. Further, there are distinct differences between the positions in 
the qualifications emphasized. 

On the basis of the above facts, the Board has reversed the pre- 
vious finding and has sustained the appeal of the Department. A copy of 
this decision is being furnished to Mr. Freudiger. 

For the Commissioners: 

Sincerely yours, 


JEB 7/14/54 
John E, Blann, Chairman 
Board of Appeals and Review 


Carbon copies to: 


Mr. Maurice F. Fre@liger 
134 Elm Street, Reno, Nevada 


Mr. Dunton (with cc of memo to Members of the Board with notations) 
Commissioner George M. Moore 
Commissioner Frederick J. Lawton 


Honorable Olin D. Johnston 
United States Senate 


Jim Nelson, Information Office 


(for inclusion in reply to Jerry Kluttz) 
aK 2 2 OK 
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PLAINTIFF'S EXHIBIT 1 (1-M) 
FROM: CINCUSAREUR HEIDELBERG 
TO: DEPTAR WASH DC 
FOR SACCP AM 531783 
Position of civilian personnel representative grade 12 for Kaiserslau- 
tern Branch of Western Area Command has been newly established, and 


recruitment currently being undertaken. Position not identical to one 


held by Freudiger, which was Assistant CPO for entire Western Area 


Command, including the Hq at Kaiserslautern and five branch offices. 
DA program was centralized at Western Area Command Hq and was 
operated directly by CPO. As Assistant to him Freudiger had some 
civilian personnel representative duties for that operation, but was at 
no time officially assigned as civilian personnel representative. Re- 
organization of Western Area Command CPO was effected in April 1953 
because of USAREUR wide RIF and resulted in Assistant CPO's position 
and all five DA branch civilian personnel representative positions being 
abolished. All DA branch civilian personnel representative positions 
were replaced with local nationals. DA program at Kaiserslautern 
continued to be operated by CPO. Position of assistant was abolished. 
In June 1954 Western Area Command staff CPO was separated entirely 
from operations, functionally as well as geographically. Became 
necessary to establish DA position of civilian personnel representative 
for Kaiserslautern Branch Office. Position as such never existed. 
Freudiger not considered acceptable for this position. During period 
of employment his performance was unsatisfactory and off duty conduct 
notorious to degree where it was necessary for CPO to give him warn- 
ing. In April 1953 separation for inefficiency was planned, and steps 
had been taken to properly document evidence to justify such separation. 
However prior to completing documentation of evidence reorganization 
was required with resulting RIF. Evidence is matter of record and 
should restoration to duty be imposed charges will immediately be pre- 
ferred. Reference final evaluation of Freudiger in which productivity 


and social conduct rating unsatisfactory and detailed remarks explain 
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why employee is not recommended for further oversea employment. 


Freudiger was informed of this evaluation on 12 June 1953. Regard 
RIF he initiated appeal to CSC claiming too narrow competition at 
Western Area Command. CSC at first upheld employee but final deci- 
sion is pending following reclama which has been forwarded through 
channels explaining that RIF processed according to policy of this Hq 
and DA. Inquiry your message as to whether there is basis for allega- 
tion made by CSC not understood, as it implies irregular or unethical 
practice. This Hq knows of no requirement to reinstate employees in 
Excepted Service following RIF, particularly when position not identical 
and when employee's unsatisfactory performance and off duty conduct a 
matter of record, and he is not recommended for further oversea em- 
ployment, 

SC 11459 17 July 1954. 


PLAINTIFF'S EXHIBIT 6 
|Filed April 24, 1958] 
January 21, 1955 


Mr. Maurice F. Freudiger 
1621 The Strand 
Reno, Nevada 


Dear Mr. Freudiger: 

This refers to your request for a further review of the decision 
of the Board of Appeals and Review in the matter of your separation by 
reduction in force from a Schedule A position as Assistant Personnel 
Officer, GS-12, Headquarters, Western Area Command, Kaiserslau- 
tern, Germany. 

With respect to your contention that the position of Assistant 
Personnel Officer, GS-12 and the position of Employee Utilization Offi- 
cer, GS-12 should have been considered in the same competitive level 
and as completely interchangeable positions, it was pointed out specifi- 
cally in the Commission's decision of July 16, 1954, a copy of which 


was furnished you, that a determination on the basis of the facts 
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resulted in the conclusion that these positions were not in the same 
competitive level and the reasons therefor were fully explained. As 
indicated, it was found that there was not only a difference in the func- 
tions of the positions but it was also established that the positions were 
of different rank in the organization concerned and could not, therefore, 
be considered in the same competitive level. 

With respect to your second contention, it is pointed out that the 
Commission's regulations governing reduction in force pursuant to the 
Veterans' Preference Act of 1944 specifically provide that employees in 
the competitive service who have been reached for reduction in force 
action must be considered for reassignment to any continuing position 
in another competitive level for which qualified. There is no such 
provision with respect to employees in positions excepted from the 
competitive service. Since the position you occupied at the time you 
were reached for reduction in force was excepted from the competitive 
service under Schedule A pursuant to Part 6 of the Commission's Regu- 
lations, your agency was not required to consider you for reassignment 
when you were reached for reduction in force action. 

You refer to the requirements ofthe provisions of Part 3, De- 
partment of Army Civilian Personnel Regulations as being applicable to 
your case. The Commission's enforcement in this matter, however, 
is limited to the requirements of the Commission's regulations. Any 
question which you may have regarding the application of Department of 
the Army Civilian Personnel Regulations is for resolution by that De- 
partment. 

Since a thorough review of your case again substantiates the 
validity of the decision of the Board which was conveyed to you by copy 
of letter addressed to the Acting Director, Civilian Personnel, Depart- 
ment of the Army, July 16, 1954, that decision is affirmed and no 
. further action can be taken in your case. 


For the Commissioners: 
/s/ ENS 1-24-55 
John E. Blann, Chairman 
Board of Appeals and Review 
cc: CP, DA /s/ JEB 1/24/55, EBS 1/24 
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IN THE UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14, 444 


MAURICE F. FREUDIGER, 
Appellant, 


Vv. 


WILBER M. BRUCKER 
Secretary of the Army 


HARRIS ELLSWORTH, 
FREDERICK J. LAWTON 
BARBARA BATES GUNDERSON 


Commissioners 
United States Civil Service Commission, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


"The Question" as stated by Appellees 


The appellees have briefed only one of the seven questions identi- 
fied by the appellant. As restated by the appellees, that question is 
strangely illuminating for, in its light, the confusion under which ap- 


pellees have labored becomes evident. 
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Presumably, at least, the appellees drafted their question with 
the thought in mind that only compliance or non-compliance with pro- 
cedural steps could matter. Thus, nothing in their question relates to 
the merits of Freudiger'’s contention which, as the appellees so por- 
tentously declare, "was twice rejected by the Civil Service Commission 
and also by the court below.” 


In their attempt to bolster their position by the terms of the 
question, or to load the question in their favor, the appellees could not 
resist reference to the victory they won in the lower court. However, 
if the court below had authority to rule upon the merits of the conten- 
tion which "was twice rejected by the Civil Service Commission", then 
quite obviously, the merits of that question would be open in this Court 
for final determination. But, the court below had no jurisdiction to 
pass upon the question that ''was twice rejected by the Civil Service 
Commission", although it is evident from the record that it did so at 
the behest of the appellees. Thus, Finding No. 17, adopted by the trial 
judge, reads thus:- 


"The Department of the Army positions of Assistant 
Civilian Personnel Officer and Employee Utilization Offi- 
cer are under different competitive levels as defined by 
applicable rules and regulations." 


Clearly, Finding No. 17 trespasses into areas which are committed to 
the special competency of the Civil Service Commission. Anyone capable 
of writing the needless and inaccurate footnote No. 3 on page 6 of ap- 





pellees' brief -- needless because it documents a point which was con- 
ceded by Freudiger, and inaccurate because it charges Freudiger with 
an offense of which he is not guilty, i.e., it incorrectly asserts that a 
Freudiger asks this Court to reverse the decision of the Commission on 4, | 
the ground that it was error to place the Assistant Civilian Personnel 

Officer and Employee Utilization Officer positions in separate compe- 

titive levels -- should know that the Court below was not empowered to 


vz 


determine whether the particular positions involved in this litigation 


really belonged in the same or in different competitive levels. 





————————————E<<————— 
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From the very outset, therefore, it must be apparent that appel- 
lees have misconceived the thrust of Freudiger's arguments; and, they 
are in the position of urging wholly inconsistent arguments upon this 


Court. 


Comments on Appellees’ "Counterstatement" 


Appellees’ counterstatement has at least one error of misstatement 


and one error of omission. 


(1) The misstatement. On page 2 of their brief, the appellees 
declare that in the letter of 6 August 1953 ''The Western Area Command 
was requested. . . to take corrective action" in the matter of Freudiger's 
dismissal. In fact, the letter asked the Western Area Command to 
verify the accuracy of the position descriptions and competitive levels 
submitted by Freudiger and it then added". . . please advise this 
office what corrective action has been taken. . ." In short, the letter 
of 6 August 1953 did not render any decision in the Freudiger appeal, 
and it did not recommend or direct any corrective action. And, when 
the Commissioners were asked to admit that on 6 August 1953 it had been 
decided by the Commission to sustain Freudiger's appeal and that such 
determination was communicated by the Army Department on 6 August 
1953, the Executive Assistant to the Commissioners upon oath replied 
stating that the letter dated 6 August 1953 did not constitute a "final 
determination of [Freudiger's] case." Instead, the official position of 
the Commissioners in the court below was that the letter of 6 August 
1953 was a "tentative decision and inquiry letter", the purpose of such 
"procedure" being'to expedite the processing of [Freudiger's] appeal 
which related to an overseas employment." (J. A. 35,36). On the other 
hand, the Secretary of the Army took the position that the Commissioners 
"ruled" in favor of Freudiger by ''a letter dated 6 August, 1953, from the 
Civil Service Commission to The Commanding General, Western Area 
Command, Germany." (J. A. 41). 














4 


The Commission further contended in the court below that the 
"tentative nature" of the letter of 6 August 1953 made it unnecessary to 
inform Freudiger. In view of the Commission's disavowal, the trial 
judge was not free to make Finding No. 6, which declares (a) that on 
August 6, 1953, the Commission directed the Department of the Army 
to take corrective action, and (b) plaintiff was subsequently advised of 
"this decision" by letter dated August 25, 1953. 


(2) The omission. Appellees declare (Brief, p.2) that on 
25 August 1953 Freudiger was notified of the "decision in his favor” 
and informed "'that the Army had declared its intention to prosecute an 
administrative appeal from that decision." Actually, the letter of 25 
August 1953 declared that the Army was to appeal within 7 days. Here a 





is the exact language: - 


"We have made a determination in your case that 
the position of Elizabeth L. Rives, Employee Utilization 
Officer, GS-12, should have been in the same compe- a) 
titive level as yours if the position descriptions are cor- 
rect. This would place Elizabeth Rives below you on the 
retention register. We so notified the Commanding General, 
Headquarters Western Area Command, APO 227, c/o Post- : 
master, New York, New York. We were advised by that zl 


office that they were appealing our decision through Depart- ” 


ment of Army channels within seven days."" (Underscoring u 
added - J. A. 8) 


- It is interesting to note that the Commissioners then suggested that the oe 
"action" in not informing Freudiger "resulted in the decision of the Reduction in 
Force Unit sustaining the appeal in his behalf." (J.A. 36). nee 


The Commissioners do not make it clear how the failure to inform plaintiff 
of the thinking of the Examining and Placement Division could result in a decision 
in his favor. However, it was the contention of the Commissioners in the court 
below that "the decision" in Freudiger's case was "the decision of the Reduction 
in Force Unit" and the only communication signed by the Reduction in Force + 
Unit which could by any stretch of the imagination be called a decision was the + 
letter dated 25 August 1953. | 





It will be observed, in reading the contention of the Commissioners in the 
court below, that any time they make reference to the letter of 6 August 1953, o| 
it is referred to as "the tentative decision and inquiry letter" or is similarly 
qualified; whereas, in referring to the letter dated 25 August 1953 (the letter 
signed by the Head of the Reduction in Force Unit) it is referred to as "the de- 
cision." (J.A. 35, 39). 


yz 














4) 


Since the ''appeal" on which the Board of Appeals and Review later acted 
had already been received when the letter of 25 August 1953 was dis- 
patched, it is only logical to assume that the author of the letter of 25 
August 1953 meant what he said, i.e., that an appeal was due from the 


Army in seven days. None came. 


What Regulations were Applicable? 


Appellees contend that none of the regulations which appear in 
Section 22 of the Commission's regulations -- the section which purports 
to deal with preference eligible cases where adverse action is taken for 
cause --canbe regarded as applicable. to RIF appeals. Appellees over- 
look the point that a procedure which is valid for one sort of appeal is 
basically valid and inherently appropriate for the other. Itis of course 
true that the usual RIF appeal is limited to a review of the retention 
register, but when the case is more complex there is no reason for the 
Commission to be regarded as possessing free-wheeling authority to 
proceed in any matter it cares to proceed merely because it has not felt 


the need of detailing in writing the procedure it will follow. 


To support their proposition appellees cite ASHLEY v ROSS (1951) 
US App DC, 339 F 2d 655, and FASS v GRAY (1952) 91 US App DC 28, 
197 F 2d 587. Neither case supports the proposition for which cited. 
ASHLEY held merely that an employee was not entitled to the same ad- 
vance 30 day notice when subjected to RIF as when adverse action was 
proposed against him for cause. Insofar as relevant, FASS merely 
follows ASHLEY. 


Who Had Jurisdiction in the Commission? 


Counsel for appellant communicated with the Civil Service Com- 
mission prior to preparation of Freudiger's brief. Counsel was informed 
that Mr. E. A. Dunton had been in charge of appeals since about June 
1953, and that his jurisdiction over such appeals had never been subject 
to intervention or direct control by the Director of the Examining and 


Placement Division. It is true that counsel received this information 
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orally instead of in writing, but since it conformed to the pattern which 


counsel was already familiar with, it was accepted as being correct. 


It now appears, thanks to the industry of counsel for the appellees, 
that the Appeals Examining Office was not in existence in August 1953 
(presumably it was created on 27 October 1953) and, as was evident 
from the face of the appeal of 6 May 1953 itself, Freudiger directed his 
appeal to the Director of the Fourth Civil Service Region in Washington, 
D.C., and not to the Appeals Examining Office. The situation inside 
the Civil Service Commission during the months May-August 1953 was 
one of flux. Counsel for Freudiger has discussed the situation that then 
existed with a number of important officials of the Commission, and he 
has received many different versions as to what was happening at the 
time, but he has received no specific supporting documentary material. 
It does appear that Section 20.9 of the Commission's regulations in 1953 
provided that an RIF appeal should be directed to the "appropriate office 
of the Commission’’, without identifying the appropriate office. One 
official has suggested to Freudiger's counsel that such authority as was 
delegated to the different offices of the Commission at that time with 
relation to RIF appeals was largely oral, a circumstance which would 
explain counsel's inability to find objective proof as to which office did 
possess jurisdiction over such appeals as Mr. Freudiger filed. Counsel 
has been informed that the Fourth U.S. Civil Service Region did have 
jurisdiction over such appeals. But not all hands agree -- indeed, the 
former Deputy Director of that Region (abolished December 1953) de- 


clares that while Panama was within its jurisdiction, Germany was not -- 


but even that official doubted that counsel could locate documentary proof 
as to where the respective jurisdictions ran in August 1953. Possibly 
counsel will have more light on this confused situation at the time of 
oral argument. 


If, as appellant does not concede, the officials who dealt with 
his appeal on the 6th and 25th of August 1953, were the officials of the 


Commission who at that time were invested with jurisdiction over cases 





Yd 
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such as his, it is still insisted by the appellant that the action they took 
did not permit appeal to be taken by the Army prior to 25 August 1953. 
Since no appeal was taken after that date, the subsequent action of the 
Board of Appeals and Review was void. 


The suggestion by appellees that regulations which define the 
course of procedure and require content of appellate decisions in the 
Commission cannot be regarded as applicable to RIF appeals merely be- 
cause they are spelled out in Section 22 of the regulations, is an un- 
worthy argument. The proper content of a decision in a reduction-in- 
force appeal is no different from the proper content of a decision ina 
dismissal-for-cause appeal. 


Appellees rely on AMERICAN AIR EXPORT & IMPORT CO. v. 
O'NEILL (1954) 95 US App D.C. 274, 221 F.2d 829,831, and OSIN v. 
JOHNSON (1957) 100 US App DC 230, 243 F. 2d 653, 658, for the proposi- 
tion that the failure of Freudiger's counsel to mention the jurisdictional 
question in the court below means that Freudiger "is foreclosed from 
asserting it now." (Appellees' Brief, page 9, footnote 6). This sort of 
mechanical jurisprudence has little to commend itself and there are very 
few courts that have ever adhered to such a view. Certainly, AMERICAN 
AIR EXPORT is not such a case, for there the appellant was not fore- 
closed from asserting a new contention. In that case, this Court looked 
beyond the imaginary roadblock and ruled onthe merits. AMERICAN 
AIR EXPORT relies on KEYES v MADSEN (1949) 86 US App DC 24, 26, 
179 F.2d 40, a more appropriate case, but again one in which this Court 
did consider, on the merits, the proposition which was not urged in the 
court below. As for OSIN v JOHNSON, that case not only does not sup- 
port the proposition for which appellees cited it, but in fact this Court 


in that case reversed upon grounds which were not pressed in the court 


below. 





When is a Decision a Decision? 


Appellees cite LEMKE v UNITED STATES (1953) 346 US 325, 326, 
for the proposition that even if it is assumed that the letter of 25 August 
1953 "was the first appealable decision” by the Commission in this case, 
the "notice of appeal" communicated by the Army to the Commission by 
telegram dated 12 August 1953 "was not ineffective as premature", since 
it was still on file on August 25,1953, and gave full notice after that 
date, as well as before" of the determination of the Army to appeal the 


ruling of the Commission. 


LEMKE holds that appellate review would not be refused merely 
because notice of appeal given by a defendant in a criminal action on the 
same day but after he was sentenced to jail following a jury verdict of 
guilty, while formal judgment in the case was not entered until three days 
later. It is to be observed that the notice of appeal in LEMKE gave actual 
notice to the Court and to all concerned of that prisoner's intention to 
appeal, and it is further to be noted that there was no tentativeness in- 
volved -- the fight was over and the results (verdict of guilty and jail 
sentence imposed) were positive and unequivocal. No such situation 
existed in the case at bar and the Army's telegram of 12 August 1953 
gave no notice to Freudiger, neither before or after 25 August 1953, of 


the Army's intention to appeal any decision. 


The letter of 6 August 1953 was not a decision -- and it could not 
be converted into one by any admissions by the Department of the Army. 
The simple fact is that in this case there was a premature notice of ap- 
peal and no appropriate steps were taken after the official determination 
of Freudiger's case on 25 August 1953. 

Respectfully submitted, 


CHARLES F. O'NEALL 


1625 K Street, N. W. 
Washington 6, D. C. 


Attorney for Appellant. 











_ Suited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA crecurr 


jell ol a LH 


Nolgee A 1 3 


Maurice F. Faron, APPELLANT 


oe 


\ 


Wiser M.. Bevoxz’, Secretary of the Army 


FREDERICK J. Liwzor, Hazris [EctisworrTs,’ Mrs. Bagpara 
GuUNDERSON, Commissioners of the United: States Civil 
Service Conmmasion, APPELLEES 


7 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


i 
! s 
i 


GEORGE COCHRAN DOUB, 

sal Assistant Attorney Gener ; 
OLIVER GASCH, 
United States Attorney, 


MORTON HOLLANDER, 
. SETH H. DUBIN, ~~ 


sAttomeys, 9 
Department of Justice. 


peas * 
District.of' Cotsgai Circuit 


F es OCK1 7 1958 











No. 14,444 


QUESTION PRESENTED 


In the opinion of the appellees, the question is whether a 
reduced-in-force employee of the Department of the Army, 
whose contention that his competitive level was too nar- 
rowly defined was twice rejected by the Civil Service Com- 
mission and also by the court below, was deprived of his 
rights as a veterans’ preference eligible. 
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THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This is an action for reinstatement brought by appellant, 
a former civilian employee of the Department of the Army, 
whose employment was terminated pursuant to a reduction 
in force. 

In May, 1951, appellant was appointed Assistant Civilian 
Personnel Officer of the Western Area Command located 
in Kaiserslautern, Germany (J.A. 5). This position was 
excepted from competitive civil service under Schedule A 
of Part 6 of the Commission’s regulations (J.A. 7). On 
May 8, 1953, appellant was formally notified by Major Mar- 
vin L. Smoot, Civilian Personnel Officer, that appellant’s 


(1) 
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position was to be abolished due to a slash in the budget of 
the Western Area Command (J.A. 57).1 Had there been 
other employees within appellant’s competitive level with 
fewer retention credits, appellant would not have been sepa- 
rated before them (J.A. 43). However, appellant was the 
only employee at his level and therefore his services were 
terminated. Appellant appealed the termination to the 
Civil Service Commission on the grounds of ‘‘excessive nar- 
rowness of the competitive level’? (J.A. 5). It was appel- 
lant’s contention that his position should have been placed 
in the same competitive level with a number of other posi- 
tions, particularly the Employee Utilization Officer. 

On August 6, 1953, the Acting Chief of the Commission’s 
Examining and Placement Division notified the Western 
Area Command that it had been decided that the positions 
of Assistant Civilian Personnel Officer and Employee Utili- 
zation Officer should have been placed in the same competi- 
tive level. Had this been done, the appellant’s ‘“‘name 
would have appeared above that of Elizabeth Rives,’’ the 
incumbent Employee Utilization Officer, and therefore the 
appellant would have been retained in preference to Miss 
Rives. The Western Area Command was requested to 
verify the accuracy of the position descriptions and com- 
petitive levels submitted by the appellant and, if accurate, 
to take corrective action (J.A. 40). This letter was received 
in the Headquarters of the Commanding General, Western 
Area Command, on August 11, 1953 (J.A. 41). On the fol- 
lowing day the Command, by telegram to the Commission, 
appealed (J.A. 43, 63). Thereafter the Reduction-in-Force 
Unit of the Examining and Placement Division, on August 
25, 1953, notified the appellant of its decision in his favor 
and informed him that the Army had declared its intention 
to prosecute an administrative appeal of that decision 
(J.A. 8). 

On August 17, 1953, the Western Area Command trans- 


*The Western Area Command’s reduction in force was part of 
more general reduction throughout the entire United States Army, 
Europe. Within the Western Area Command, all five branch civilian 
personnel representative positions were also abolished (J.A. 70). 
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mitted appeal papers through Army channels to the Com- 
mission -(J.A. 63). The crux of the Army’s position was 
that the positions of Assistant Civilian Personnel Officer 
and Employee Utilization Officer were properly placed in 
different competitive levels because of the basic differences 
in the functions and work methods of the positions and the 
necessary skills of the position holders. 

On July 16, 1954, the Chairman of the Commission’s 
Board of Appeal and Review notified the appellant and the 
Department of the Army that the Board had reversed the 
earlier decision and sustained the Army’s appeal because it 
found that the distinctions between the work of the posi- 
tions of the Assistant Civilian Personnel Officer and Em- 
ployee Utilization Officer ‘‘are more significant than the 
points of similarity. The positions function in different de- 
grees of rank although in the same grade. The incumbent of 
the employee utilization position was under the supervision 
of the Assistant Civilian Personnel Officer. Immediate inter- 
changeability would not be possible in any case where a 
veteran preference employee could claim an adverse action 
in being shifted from the higher ranking to the lower rank- 
ing of the two positions. Further, there are distinct differ- 
ences between the positions in the qualifications empha- 
sized’’? (J.A. 31). After a ‘“‘thorough review’? made at 
appellant’s request, the Board, on January 21, 1955, ad- 
hered to its earlier decision because ‘‘there was not only a 
difference in the functions of the positions but * * * the 
positions were of different rank in the organization con- 
cerned and could not, therefore, be considered in the same 
competitive level’’ (J.A. 72). 

On May 11, 1955, appellant instituted this action seeking 
reinstatement. The gravamen of the complaint was that the 


2On June 12, 1954, the appellant wrote to the Commission claim- 
ing that his position, which had been abolished by the 1953 reduction 
in force, was to be reestablished (J.A. 28). In fact, however, the 
newly established position, civilian personnel representative for the 
Kaiserslautern Branch of the Western Area Command, substantially 
differed from appellant’s staff position as Assistant Civilian Per- 
sonnel Officer for the entire Western Area Command (J.A. 70). 
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Commission’s procedure had prejudiced the appellant be- 
cause, allegedly, (1) Commission employees ‘unlawfully 
communicated and consulted’’ with Army officials, (2) the 
Army’s appeal from the Commission’s tentative decision 
was neither timely submitted nor promptly decided, and 
(3) appellant’s further appeal from the Board’s affirmance 
of his dismissal was decided by the same officials who had 
previously affirmed his dismissal and was therefore invalid 
(J.A. 1-4). The appellees’ answer denied each of these 
allegations and, in addition, affirmatively pleaded that the 
complaint failed to state a claim upon which relief could 
be granted and that the action was barred by laches (J.A. 
9-11). 

After trial and on November 25, 1957, the district court 
dismissed the action on the merits after finding that the 
appellant’s separation ‘‘was in all respects proper and in 
accordance with applicable rules and regulations’? and 
neither arbitrary nor capricious. In addition, the court 
found that the ‘‘positions of Assistant Civilian Personnel 
Officer and Employee Utilization Officer are under different 


competitive levels as defined by applicable rules and regu- 
lations’’ (J.A. 43-44). 


STATUTE INVOLVED 


Section 12 of the Veterans’ Preference Act, 58 Stat. 390, 
5 U.S. C. 861, provides: 


In any reduction in personnel in any civilian service 
of any Federal agency, competing employees shall be 
released in accordance with Civil Service Commission 
regulations which shall give due effect to tenure of em- 
ployment, military preference, length of service, and 
efficiency ratings: Provided, That the length of time 
spent in active service in the armed forces of the United 
States of each such employee shall be credited in com- 
puting length of total service: Provided further, That 
preference employees whose efficiency ratings are 
“‘good”’ or better shall be retained in preference to all 
other competing employees and that preference em- 
ployees whose efficiency ratings are below ‘“g00d’? 
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shall be retained in preference to competing nonprefer- 
ence employees who have equal or lower efficiency rat- 
ings: And provided further, That when any or all of the 
functions of any agency are transferred to, or when 
any agency is replaced by, some other agency, or 
agencies, all preference employees in the function or 
functions transferred or in the agency which is replaced 
by some other agency shall first be transferred to the 
replacing agency, or agencies, for employment in posi- 
tions for which they are qualified, before such agency, 
or agencies, shall appoint additional employees from 
any other source for such positions. 


SUMMARY OF ARGUMENT 


Appellant’s position as Assistant Civilian Personnel 
Officer of the Western Area Command in Europe, GS-12, 
was abolished in 1953 as part of a reduction in force 
throughout the entire European Army establishment. Since 
no other employees were competing within appellant’s level, 
his services were terminated. This separation, as noted by 
the court below, was accomplished with full observance of 
all of appellant’s procedural rights and was twice affirmed 
by the Civil Service Commission. Under this Court’s con- 
sistent holdings that it will not interfere with personnel 
actions of executive agencies except to ensure substantial 
compliance with statutory or procedural requirements, the 
decision below must, we submit, be affirmed. 

_ Appellant complains, however, that the review of his ap- 
peal within the Commission was not in compliance with 
regulations because the Appeals Examining Office did not 
handle his case. Although there are numerous answers to 
this argument, the short reply is that the appellant is rely- 
ing on regulations adopted two.years after his appeal was 
reviewed. In August, 1953, when the appeal was processed, 
the Appeals Examining Office did not exist. On the con- 
trary, the Examining and Placement Division, which did in 
fact decide appellant’s case, was then charged with review 
of reduction-in-force appeals. Similarly, appellant’s con- 
tention that the Commission’s initial determination was not 
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appealable because it did not constitute a ‘‘decision’’ is 
fallacious because it relies upon irrelevant regulations, 2.e., 
regulations concerning Section 14 discharges for cause, not 
Section 12 reductions in force. The court below was there- 
fore plainly right in dismissing this action, and should be 
affirmed. 


ARGUMENT 


Appellant does not argue that it is ‘‘up to the Federal 
Courts to decide who in a reduction in force should be 
retained’’. Rather, it is his contention that ‘‘the procedure 
applicable in this case was not followed’’ (Tr. 7). As 
we will show, though, the record in this case fully supports 
the finding of the district court that the action of the 
appellees ‘‘was in all respects proper and in accordance 
with applicable rules and regulations’’ (J.A. 44). 


Appellant’s Rights Under the Veterans’ Preference Act Were 
Not Violated When He was Separated Pursuant to a Reduction 
in Force 


Section 12 of the Veterans’ Preference Act, 5 U.S.C. 
861, provides that in the event of a reduction in force 


+ Thus, appellant acknowledges that this Court and others have 
repeatedly emphasized that they will not interfere with the per- 
sonnel actions of administrative agencies except to ensure substan- 
tial compliance with the prescribed statutory or procedural require- 
ments. Eberlein v. United States, 257 U.S. 82; Keim v. United 
States, 177 U. S. 290; Wagner v. Higley, 98 U.S. App. D.C. 291, 
235 F. 2d 518; Nash v. Interstate Commerce Commission, 96 U.S. 
App. D.C. 203, 225 F. 2d 42, certiorari denied, 350 U.S. 953; Bene- 
nati v. Young, 95 US. App. D.C. 120, 220 F. 2d 383; Powell v. 
Brannan, 91 U.S. App. D.C. 16, 196 F. 2d 871. Despite this conces- 
sion, appellant now urges reversal on the ground that the Board of 
Appeals and Review erred in its decision that the positions of As- 
sistant Civilian Personnel Officer and Employee Utilization Officer 
were properly placed in separate competitive levels in view of their 
marked dissimilarities (App. Br. 25-26). But it is precisely deter- 
minations of this sort, initially made by the employing agency and 
affirmed by the Civil Service Commission, which are not open to 
judicial review. 
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competing employees shall be released in accordance with 
the regulations of the Civil Service Commission which 
shall give due effect to tenure of employment, military pref- 
erence, length of service, and efficiency ratings. Its pro- 
visions are implemented by regulations contained in Part 
20 of Title V of the Code of Federal Regulations. Section 
14 of the Act relates to discharges for cause and to re- 
ductions in rank or compensation. That section and, a 
fortiori, its implementing regulations found in Part 22 
of Title V of the Code of Federal Regulations, are not 
applicable where the employee is separated not for cause 
but as the result of a reduction in force. Ashley v. Ross, 
89 U.S. App. D.C. 339, 191 F. 2d 655; Fass v. Gray, 91 
U.S. App. D.C. 28, 197 F. 2d 587, certiorari denied, 344 
U.S. 839. 


A. No competing employees were retained when appellant 
was released 


Appellant repeatedly asserts that, as a matter of record, 
on May 6, 1953, his position and that of the Employee 
Utilization Officer were on the same competitive level (App. 
Br. 3, 4, 20, 24, 28). This contention contradicts the finding 
of the court below that appellant ‘“‘would not have been 
relieved of his job if a ‘competing employee’ with lower 
retention credits were being retained in the same com- 
petitive level’? (J.A. 48), and is refuted by the record. 
The record contains copies of the pertinent retention reg- 
isters of April 30, 1953 (J.A. 56), which, in the words of 
the court below, establish ‘‘that for the competitive level 
designated Assistant Civilian Personnel Officer, GS-12, the 
plaintiff alone was so registered, and that there were no 
other employees competing at that level’? (J.A. 43). 

Nevertheless, the appellant purports to find support for 
his untenable assertion in the Army’s letter of August 17, 
1953, to the Civil Service Commission (App. Br. 4, 20, 
24, 28). That letter confirmed the accuracy of the re- 
tention registers, showing that no other employees were 
within the appellant’s competitive level, which the appel- 
lant submitted to the Commission as evidence that his 
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competitive level was too narrowly defined. In addition, 
since the Commission’s request also constituted a decision, 
conditional upon the Army’s verification of the job de- 
scriptions and retention registers submitted by the appel- 
lant, that the two positions should have been placed within 
the same competitive level, the Army appealed from the 
decision on the ground that the two positions concerned 
“‘should be’? separated. (See supra, p. 3.) Appellant 
somehow reads the words ‘‘should be’’ to mean that, in fact, 
the two positions were theretofore on the same level (App. 
Br. 28). Not only does this reading render the Army’s letter 
a meaningless self-contradiction, but it squarely conflicts 
with the retention registers themselves. Under such cir- 
cumstances it is obvious that the district court’s explicit 
factual finding that there were ‘‘no other employees com- 
peting at [appellant’s] level’’ is plainly correct. 


B. The handling of appellant’s appeal by the Commission 
conformed with pertinent regulations 


Appellant contends that his administrative rights were 
violated because the Board of Appeals and Review, which 
reversed the initial decision in appellant’s favor, lacked 
jurisdiction to entertain the Army’s appeal. This argu- 
ment, though, relies on regulations which, first of all, were 
not promulgated until two years after appellant’s separa- 
tion, and, secondly, are in any event wholly inapplicable to 
reductions in force. 


1. Appellant asserts that the Examining and Place- 
ment Division and the Reduction-in-Force Unit which 
sustained his appeal, were without jurisdiction to review 
his case. Instead, he argues that ‘‘only the Appeals 
Examining Office of the Commission is empowered to make 
an initial decision in the appeal of a preference eligible 
employee, 5 C.F.R. 22.403’? (App. Br. 22). Aside from 
the fact that it is difficult to understand how appellant was 
injured by a decision in his favor, his argument is absurd 
because the Appeals Examining Office did not exist in 
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August, 1953.4 At that time, review and initial determi- 
nation of reduction-in-force appeals were functions of the 
Reduction-in-Force Unit, a subdivision of the Examining 
and Placement Division. It was not until approximately 
three months after that the Appeals Examining Office was 
created and not until April 23, 1955 that 5 C.F.R. 22.403 
was promulgated. 20 F.R. 2699, 2702. Moreover, 5 C.F.R. 
22.403 applies only to Section 14 discharges for cause. 
(See supra, p. 7.) In short, the appellant’s administra- 
tive appeal was entertained and determined by the Com- 
mission officials who, at the time they reviewed and decided 
appellant’s case, were charged with jurisdiction over 
reduction-in-force appeals.® 

2. Appellant also asserts that the Army’s appeal from 
the decision contained in the letter of August 6, 1953 did 
not confer jurisdiction upon the Board of Appeals and 
Review because the letter from the Examining and Place- 
ment Division was not an appealable decision (App. Br. 
19, 23, 24). Again the appellant relies upon regulations 
which pertain only to Section 14 discharges for cause, 


4.¢., 5 C.F.R. 22.403, 22.404 and 22.405, and which are 
wholly inapplicable to reductions-in-force. And, as already 
noted, these regulations were not promulgated until two 


4 Appellant states that, on May 6, 1953, he submitted his appeal 
to the Appeals Examining Office (App. Br. 22). Not only was this 
impossible, but his appeal itself shows that it was submitted to the 
“Director, Fourth U S Civil Service Region, Washington, D. C.” 
(J. A. 5). 

5 Although the Chief of the Reduction-in-Force Unit was author- 
ized to correspond with reduced-in-force employees over his own 
signature, correspondence with the employing agencies required the 
signature of the divisional chief. Therefore the August 6, 1953 
letter to the Army carried Miss Harrison’s signature, while the 
August 25, 1953 letter to the appellant was signed by Mr. Dunton. 


6 Although appellant’s argument is therefore without foundation, 
it should also be noted that the appellant did not raise this con- 
tention before the district court, and therefore is foreclosed from 
asserting it now. American Air Export & Import Co. v. O’Neil, 
95 US. App. D.C. 274, 221 F. 2d 829, 831; Osin v. Johnson, 100 US. 
App. D.C. 230, 243 F. 2d 653, 658. 





10 


years after appellant was separated and his appeal re- 
viewed within the Commission, supra, p. 9. 

In addition, appellant professes to find a contradiction, 
concerning the finality of the Commission’s conditional 
decision of August 6, 1953, between the Commissioners’ 
answers to interrogatories (Answer 2 (h), J.A. 36) and 
those of the Army (Answer 1, J.A. 41). (App. Br. 20, 
26-27) But there is no contradiction at all. The August 
6, 1953 letter from the Commission’s Examining and Place- 
ment Division stated that, subject only to verification by 
the Army of information submitted by the appellant with 
his administrative appeal, it was the Division’s decision 
that the appellant had been improperly separated. How- 
ever, until the Commission received verification it, of 
course, could not consider that decision to be final. On 
the other hand, the Army altogether properly considered 
the August 6, 1953 letter an appealable decision since its 
records showed that the information submitted by the 
appellant as to job descriptions was correct.” 


7 Even if it is assumed that the August 25, 1953 decision was the 
first appealable decision, the Army’s August 12, 1953 notice of 
appeal was not ineffective as premature. It was “still on file on” 
August 25, 1953, “and gave full notice after that date, as well as 
before” of the determination by the Commission which the Army 
challenged. Lemke v. United States, 346 U. S. 325, 326. 
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CONCLUSION 


For the reasons stated above we respectfully request 
that the judgment below be affirmed.*® 


Grorce Cocuran Dovus, 
Assistant Attorney General. 


Ouiver GascH, 
United States Attorney. 


Morton Ho.uanvesr, 
Sera H. Dusrn, 
Attorneys, Department of Justice. 
Ocroszr, 1958. 


§ Appellant’s contention that the District Court committed re- 
versible error by granting the appellees’ request, made by letter, to 
file proposed findings and conclusions, is so specious as not to require 
detailed rebuttal. Clearly both sides were treated equally: both 
submitted findings and conclusions; neither submitted a brief in 
opposition to the other’s proposals; and copies of all correspondence 
between Judge Thomas and one of the counsel were sent also to 
opposing counsel. Consequently, without in any way implying that 
the court erred in granting appellees’ letter request, it is obvious 
that the alleged error was harmless. Rule 61, F.R.C.P. 
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